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1 May 1987 


To: Jon Kimche 


I thought you would Like to know that yesterday's Maariv (section 1, p. /) 
carried a piece about Uabid Raafat, the "ideoloque of the Wefd." According 
EpafEB PARP ESBRAGELERTEBWIBFETHE CHOWAN TRUS / UBD BARE oA ReaMe RES otco 
uhhich Egypt could not stand. It would lead to great tension not only with 
Tarael but also with the US, snd Egypt would incur unbeerable strains. Waafat 
is credited with saying that Isreel's inmediate reaction to @ cancellation 

of the Treaty would be to prepare for another war with Ugypt, which Egypt 
could not sustain. 


The above for what it is worth. 


Regards 











From the Dusk of Jw nn diwo 


Atabini Pessnne ena 
yenusaum, 27 April 1987. sew 
e. R. Sabell 
Re: taba 


As arranged, I enclose the Survey of Egypt 1928 map uhich 
T found among my accumulated papers. Since this copy 
came from Pinceton University, I assume it was given ta 
me by Bernard Lewis when I met him during one of the 

New York Sessions of UNCLOS III, and that copies of it 
wear sent home at the time, probably to the Praklitut 
Zvait. 


At all events, it is better that this map should be in the 
archives of the Taba team than here. I do not need it 
myself. 


Note that it clearly shows Taba as being well within Egypt. 
and that there is here no general reservationbas to the 
boundaries. 


@U think this map should be compared with others in our 
possession. 





From tha Desk of su uno 
Shalta: Peosenne qm Raw 


yauuum._22 April 1987 sour 


To: Re Sabell, "FA 
Re: Taba 


Clearing out some accumulated papers, I came across 
@ spare copy of the enclosed. 


If the other side mekes a big point out of the GAA, 
the enclosed, delivered last year in New Yorks 

may be useful es illustrating the kind of atmosphere 
that existed at Rhodes. 


El-Araby was present at that symposium, but I do not 
remember if I gave him a copy. He porbably did ask 
for one. 


It might be useful to let Eli and Jon have @ copy, as 
@ backgrounder. 





FROM THE DESK OF . Sw ouniwo 


SHABTAI ROSENNE eur 77 ¢xnaw 
‘noms perusatem,.5. Apri] 1987 sex oar as 
7 0. 0x am ao13 art an 
To: Yoel Singer 
ce (information)R. Sabell 
€. Lauterpacht = 
J. Kimehe ‘ 


As you know, I have always been surprised at the Egyptian insistence on mention 
of the Armistice Agreement in the arbitration comromis. At the meeting 

in your office the other day, someone, I forget uho, drew attention to article 
VIII, paragraph 4, of the GAA which reads: 


The road Taba-Qouseina-Auja shall not be employed by any military forces 
“+ whatsoever for the purpose of entering Palestine. 


T have been locking at volume 3 of Documents on the Foreign Policy of Israel 

from which it appears that this provision was inserted as a result of the 
discussions in the military sub-committee at Rhodes, and was intended to 

allay our apprehensions regarding a possible British attack on us from Aqaba. 
However, the dacuments reproduced by the State archives are not very enlightening. 





T suggest that the Historical Division of the Army be requested to make a 
thorough study of that clause, because I am sure that the Egyptians will 
want to rely on it in their Memorial, and to avoid too much of a rush on 
the Counter-Memorial, I think we should have a proper background paper (in 
English) by mid-May (3t can be completed later if necessary). 


I would also like to know more about that road. Can I see it on a map in 
use in 1949. What kind of a road was it, who built it and uhen, was it used 
by anybody in World lar II or in our War of Indepndence, etc. tere we alerted 
at the time to the probjlem of the frontier? Does recognition of that road 
gas it existed then impinge on our case? 


On the basis of that paper, we will be able to decide uhether to ask JK to 
pursue any further specific enquiries in London. 


Best wishes and hag sameah, 


FROM THE DESK OF Sw unsiwo 


SHABTAI ROSENNE 107 ¢Rnaw 


‘nom JeRUsA, gta ow 
% ©. sox am 27 March 1987 3913 WIT Kn 


To: Y. Si 
cee R Sebel (for information) 


My prelintnary examinetions indicate the following: 


1, On or mbout 21 March 1949 Egypt submitted a complaint to the EDIAC regarding 

our posdtions in Uma Reshresh and connected with Taba. I understend that 

this complaint was rejected. I do not know what happened after that, and 

mopeeparticularly 4 Egypt carried the complaint further to the Spectal Comittee 
@ cccodiiaved under article X, paragraph §, of the can, 

2. Somewhat later another conplaint regarding our occupation of Fir Qettar 

was upheld by the EIMAC aft by the Special Comittee (decision of 20 March 

1950), Thin cone hefore the Security Council and vas discusand in a aerios 

Of meetings, anding with the adoption of resolutica 29 (1950) of 17 November 

1950 (S1ith to S24th mentings). 

T would Like to have copies of the full records of the relevent noatinge 
of EIMAC and the Special Committee, and ny other relevant correspondence, 
before IT can examine more fully the Proceedings of the Security Council. 

You will recall that for lack of time it was impossible to deal with 
sil this in the Nemordel, but ve must be prepared for it and nov seean a 
good enough tine to start collecting the material, 

T vould realiy also like to know more about the necting with UNEF 
of 9 November 1959, Was that the first of its kind and were there any others? 

T would be grateful to receive this material as soon as convenient. 


AN oo 
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MINISTRY OF FOREIGN AFFAIRS 





JERUSALEM yinn wn 
myer 
MEETING ON MEMORIAL - TABA 
March 24, 25, 1987 
Avriel Hall, Ministry of Foreign Affairs 
(discussions vill be held in English) 
AGENDA 


Tuesday, March 24 


9:90 
eo 
10:15 
13:00 
14:00 


17:30 


Opening Statement (R. Sabel) 

Presentation of developments since Geneva meeting (R. Walden) 
Mr. B. Lauterpacht 0.C., presentation of Memorial and discussion 
Working Lunch 

Continue discussion 


Adjourn 


Wednesday, March 25 


9:30 


13:00 


14:00 


(ay 
(By) 


«cy 


Continue discussion on Memorial 
Decision on format of Annexes to Memorial 


(4) Maps to be attached; 
(4i)Bvidence to be attached. 


Preliminary discussion on Counter-Memorial 
Working Lunch 


Continuation of discussion from morning, if necessary 





22/3/87 
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21 March 1987 


} To: R. Sabell 
Rez Taba 


I draw your attention to vol, IV of the Documents on theforeian Policy 
of Israel, May-December 1949, document No. 32 at p. 58, Eytan to 

Ebans A footnote states that a full protocol of the meeting with 

the Palestine Conciliation C8amission is retained in the State 
Archives file 130.02/2441/9. It might be worth examining to what 

we sommitted ourselves, and to whom our proposal actually went. 
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Tor R. Sabell 


From: Shabtai Rosenne 


24 February 1987, 


1, Yor the sake of the record, I have to state that the various papers 
which T requested in my memo to RW of 13 January last have not yet been 
received. Ditto re memo of 19 January. 


2 I understand that the factual issues relating to the delimitation of the 
ADL under the GAA end the delimitation of the border under the Peace 

Treaty, of 1949-1950 and of 1981-1982 respectively, have been the subject of 
the long avaited written papers, one by Yoel Singer, and I mat sure who did 
the other. T have not received these I am also awaiting the statement 

of the facts regarding the negotiation of the Pesce Treaty itself and 
regarding the negotiation of the arbitration compornis. You will I am sure 
appreciate that no serious legal assessment is possible in the absenue ofa 
proper statement of the facts. 


3. With reference toumy weno of 28 January concerning the transportation of 
the mass of Taba material in my possession now home, and the curious 

about that with RW on 8 February, it appears that the packers incorrectly 
estimated the quantity of those papers, which are two cubic feet, and not 
one euble foot as there stated. In addition, Esther will be carrying with 
her approximately 1 kilogram of confidential papers, and if she is charged 
any exceas weight, this will have to be included. As may agreement to 
serve as Counsel specifically requires all my expenses to be borne by the 
Ministry, there will be no difficulty about this, Walden’s conversation with 
me notwithstanding. 


4, Apart from the material mentioned above, it seems I require answers to the 
following memos: 31.12.86 (oara. 2p para. 3); 4.1.875 1241.87; 1341.87 

(to you)§ February 1987 (two memos to RW); 6 February 1987; 8 February 1987. 
You will appreciate that this is quite a lot of material, and I need to see it 
caer eee ee (I should certainly be home by 
then). 


5, Bother will be arriving home by about $ March, 
ineluding particulars regarding the meeting of 
home to await my arrival. My movements until 
memo, of 26 December 1986. 


2g: 


t 
E 
a 
E 
q 
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1915-1930/23/02/87_Telecall from JK. 


JK started explaining to me some of the points which I raised in my memo of 
18 Feb., but I interjected that all my papers had by now been packed, and T 
was not for the moment in a position to discuss any of this, I had found it 
necessary to be a sort of advocatus diaboli, but the whole incident shows how 
essential it is to have the authentic Turkish text of the 1906 agreement. 





In reply to his question T stated that I had not yeceived any further papers from 
home, including a paper by Yoel Singer on the 1981-82 demarcation attempt (according 
to JK disastrous for us), and some other paper on the 1949 GAA demarcation attempt. 
In reply to a further question, I stated that it was not possible to attempt any 
real legal assessment of our case in the absence of facts, of which I possess 

none. I expressed considerable dissatisfaction with the home team: I had fired 

RW from the Law of the Sea delegation because of his complete inability to co— 
ordinate the delegation, and I had asked for B. Ruben not to be part of the 
Ministry of Defence back up task force as he was not up to standard. I am therefore 
not surprised at the disorder of the thing now, and I was thinking of leaving the 
team, JK asked me not to do this: so far I was the only person who had posed any 
serious questions regarding his various papers. 











JK mentioned that those who had conducted the 1981-1982 demaracation had apparently 
only recently become aware of the Wade Report, and had not studied it properly, 
nor had they been properly advised by E. Rubinstein. 1 did not react to the 
Rubinstein part, but stated that I had known about the Wade report since the early 
fifties, even if I had not attached too much attention to it at the time (it was 
not very relevant so long as we were concerned with the ADL under the GAA.) 


Jk has ascertained some more about Owen, who was awarded the CMG for his work at 
Taba but there is apparently no citation. His sketches in his papers and 

field reports are remarkably inaccurate (I interjected that perhaps he was not 

a good geographer at all, which would be explained by his misuse of the word 
“thalweg" in his general report), and he was not a member of the Royal’ eographical 
Society. He seems to have disappeared from the scene after the Rafa agreement. 


JK is due to arrive in Israel on 21 March and will be staying at the King David. 


24/02/87 Sh.R. 





To: Jon Kimche 
From: = Shabtai Rosenne 


23 February 9987 


Reading a recent article on the Shatt-el-Arab, I came across a 

new series of documents in the PRO (7), namely India Office, 

Series Letters Political and Secret (L/P § 5), Tha article 

states that the India Office "was . . . kept informed off all matters 
which affected British interests in India, the Persian Guld and 
other adjacent areas" (56 BYIL 49, 50 (1986)). 


T was wondering if by any chance there could be anything of 
interest to us there? 





Rijksuniversiteit Utrecht 











ee 
3 Volkenrechtelijk instituut 

¥ So Institute of Public International Law of the University of Utrecht 

Institut de Droit International Public de I'Université d’Utrecht 

Janskerkhof 3 

3512 BK Utrecht 3056 

Teletoon 030-399111 _Doorkiesnummer 38 

To: Jon Kimche 

eet A. Tamir 
; Lauterpacht 
R. Sabell 
18 February 1987 

Datum Your paper No. 42 ~ re article 1 of the 1906 Agreement. 
Uw kenmerk: 
‘Ons kenmerk. 
‘Onderwerp 





i T have looked very carefully at your Paper No. 42, for which I thank 
you, and must ask for some further clarifications: 


2. My copy of the handwritten version of Findlay to Grey FO 14/397 sub- 
sequently printed as FO 371 64 34508 of 7 October 1906 does not look like a 
letter written "by hand" from a Chargé d'affaires to the Foreign Secretary, 
It looks like a draft, and I am unable to say in whose handwriting it is 
(probably Findlay's, though why it should have reached the PRO, and not 
other related correspondence from Cairo, is a puzzle to me), The copy T have 
is contained in vol. 2 of the BASIC DOCUMENTS handed to me by Walden last 
January. Tt carries no FO Registry number or stamp, or minute sheet. In 

the top right hand corner it has the number 648 stamped on it from a numbering 
machine (a serigal number which is out of place in relation to the other 

FO documents ofthat date), and above that the inscription "Jon kK". It has 
some other squiggles in the left margin. It has no signature, and is not 

on headed paper, and it seems to have been photocopied by you in the PRO 

and rephotocopied badly in our MFA, It is followed by a single sheet, also 
whob your superscription as above, with the handwritten number 184 at the 
bottom, but I am not clear to what that "184" relates, as I cannot find it 
elsewhere, After that I have the "Draft" agreement on folios 649 to 657 from 
the same numbering machine, Again there is no FO Registry stamp or mark, 

but there are some squiggles here and there, and inserts in the text, 

but the whole of my copy is not very legible. Folio 649 has something 
hadnwritten vertically in the bottom left hand margin, partly illegible 

but continuing “Alex” Oct 7 / 7.0" The PRO file number for all this 

seems to be FO 14/397 76260, which is a different series from the other 

FO papers. This is presumably the version of the paper to which para. (5) of 
your paper No. 42 refers, Unless you have another handwritten version actually 
signed by Findlay, I have to say that I do not think that Paper No. 42 meets 
the point. 





3. With reference to paras. (8) and (9) and Cromer's dispatch No. 192 
of 27 October 1906, I have at present the following questions: 


ay Before the invention of copying machines (in those days T 
think water presees were in common use), was it really so improbable that 
Cromer would send to London a carbon copy? After all, the agreement was between 
Turkey and Egypt, and London would not need an original, 


(2) With regard to the "scrawl", T do not have that particular 
document with me, but I notice that a similar "scrawl" appears on the 
enclosure to Cromer's dispatch No. 199 of 15 November 1906, forwaring the 
copy of the Egyptian Journal officiel. My impression is that this "scrawl" 











Rosenne to Kimche, cc. Tamir, Lauterpacht, Sabell, 18 February 1987, p. 2. 


was made by some FO Registry official, and "the Lord" would never have 
seen it. By that time, the matter was of purely historical interest in 
London. 


(3) There is no indication in the documents I have that Cromer to 
Grey, FO 371 64 36982, 27 October 1906, was a "personal letter." How is 
this established? And why should it have been? Again, the minute sheet 
from the FO Registry which I have is badly copied, and an inch or so of the 
left margin, in which various notes had been written, has been cut off. 


Perhaps you could be so kind as to send me photocopies of the various 
documents which you have used in your Paper No. 42, 


A Is there any explanation of how the "unamended" version got into the 
Egyptian Journal officiel, and in a slightly modified form, into Hertslett's 
Map of Africa by Treaty, apparently the first published British version of 

the treaty. Perhaps you could check on that publication also? Did the treaty 
not appear contemporaneously in some British newspaper or in some form of 
Parliamentary paper? ‘The Annual Report for Turkey for the Year 1906 (FO 371/ 
345) carries the story up to the May exchange of Notes in Istamboul. Is there 
nothing equivalent from Egypt dealing with the later part of the negotiation 
(or from Turkey?)? 


5. Did any of this material find its way to the Treaty Section of the FO. 
Although Great Britain was technically not a party to the 1906 Treaty, that 
might have been a logical place for the original to have been kept (together 
with the maps, and the Turkish authentic text). 


6. ‘TAMIR/SARELL ~~ Tt is now obvious from my hesitations that it is 
aboslutely essential for us to obtain a true copy of the Turkish original 
of the 1906 Agreement, and I must once again urge with insistence that a 
concentrated effort, making use of all available resources, be invested in 


this operation, 








E. Lauterpacht Shabtai Roseanne 
Re Sabell kopie aan 





fondorworp 


Further to my memo of 12 Feb: 





ny T managed to include in the anvelope the texts as presented in 
Descamps & Renault, as noted on tha introductory page of CTS, 


2 ‘Tha Peace Palace Library does not hold de Testa, iM 
de Pui mr 








r to ing my travels. Please also 
check and see if ie in in the National Library or some other Library in Israel, 


3. Please note that the 1906 Treaty as included in the Wade Report is 
taken\ from the version published in the Egyptian Journal officiel, and its 
status is therefore no greater and no less than the printed 
of the treaty show minor typographical and orthographical variations, 
but I do not think, subject to further checking, that these are of much 
+ The Treaty is NOT part of the Wde Report on Denarcation, as 
to delimitation, starth,on Pp. 50 of the document, 





4 | Tima permitting, I hope to compose » short note on the various versions 
Of tha Trbaty, to supplenent Jn’s Note 42, A 


ksamsom 8033 vi) 











Telecall from Jon Kimche 1115/15/02/87 

1, Has checked 203 CTS but I explained that 1 would be circulating 
all the texts there mentioned. Drew attention to differences of 
presentation. = 

2. JK enquired about EL's request for Beazlefy _ ixplained. 

3. JK stressed need concentrate weak points our case as my papers 
had done. Agreed and explained that this one of the purposes my 
visit GVA and my request that he tries to find parallel documents 
in London. 


hast Sc @ Rijksuniversiteit Utrecht e 








x ee 
PE '¢ _Volkenrechtelijk instituut 
e <3 _Institute of Public international Law of the University of Utrecht 
ae Institut de Droit International Public de l'Université d'Utrecht 
Janskerkhof 3 
3512 BK Utrecht 
Telefoon 030-399111  Doorkiesnummer 39 
Datum 
Uw kenmerk 
Ons kenmerk 


Onderwerp 











institut 
Public International Law of the University of Utrecht 








5 
7 Institut de Droit International Public de 'Université d’Utrecht 
Janshorthot 3 
3512 BK Utrecht 3056 
Telefoon 030-399111 _ Doorkiesnummer 39 
To: R. Walden 
From: Shabtai Rosenne 
Datum 13 Muxekxt® february 1987 
Uw kenmerk 
keenmerk 
ae Visit to Geneva 








1. IT am afraid that there are errors inthe dates of my letter of 
9 February. I shall be leaving NYC on the evening of 16 March, and 
returning to Israel by El Al on Friday, 20 March,aand as I wrote, I 
hope I can be met. 





2, With reference to the second paragravh of your letter of 9 
February, may I draw your attention to the fact that the “letter” 
of 7 April 1937 is headed""Projet" and my handwritten note date 
19 August 1982 stati ifically regarding jacket 1/28213/26084: 
"No certainty that ever seat." From the date, August 1982, it is 
clear that I investigated the archives, probably superficially, 
during UNCLOS III (Drafting Committee). There must h. 
a covering letter to that bundle of League documen: 
have mentioned to you before several tines, this breaking up of 
bundles of documents is causing major difficulties, My covering 
letter sending those documents is not included in my set of 

BASIC DOCUMENTS, and it would obviously help if I could please 

have a copy. I imagine ét explains exactly what I did, and may 
contain recommendations or other pointers for further action. I 
would therefore be obliged if you would send me a copy of that 
covering letter. It will be enough to send it to Eliav and ask him 
to give it to me on my arrival in GVA. 


























Suggested to Kimche that he also tries to see if ther 
is Bertie documentation in London. I also suggested that he 

if there are any territorial observations in London regarding 
the territorial scope of the 3-Por declaration of 1950, at all 
events as far as concerns the British. 











Telecall from Jon Kimche 0945/12/02/87 


K has conversation with Walden regarding yesterday's meeting. 
told him about my cable which serves as important back up. 
I also asked JK to try and examine British archives regarding 


Egypt's admission into League of Nations, 





Cable dictated to Ambassador's Secretary Hague 0930/12/02/87 

TAMIR SABELL 

ONE FOLLOWING MEETING LODNON YESTERDAY LAUTERPACHT JON KIMCHE BLUM 
IN ARTICCE | 

MYSELF APPEARS MAY BE SERTOUS DISCREPANCIES VARIOUS VERSIONS ENGLISH 

TEXT RAFAH AGREEMENT | OCTOBER 1906 STOP POSSIBLE THAT THESE 

DISCREPANCIES FOLLOWED ALSO IN TURKISH TEXT AS GIVEN IN RUSHDT AND 

ARABIC TEXT AS GIVEN IN SHUQUAIR STOP WE ATTACH PARTICULAR IMPOOR- 

ANCE IN ESTABLISHING ACCURATE TURKISH TEXT AS THAT IS AUTHENTIC TEXT 

STOP PLEASE HAVE ALL AVAILABLE RESOURCES AT HOME ESPECIALLY MACHON 

BEN ZVI TRY AND ESTABLISH AUTHENTIC TURKISH TEXT PERHAPS FROM 

OTTOMAN GOVERNMENT ANNUAL OR OTHER SOURCES STOP PLEASE CONSIDER 

INVITING BERNARD LEWIS WHO T BELIEVE TS IN ISRAEL NOW ASSIST IN 

THIS AND PERHAPS ACT AS HISTORIAN CONSULTANT TO TABA TEAM STOP WE 

REGARD ALL THIS AS URGENT AS IT AFFECTS PRESENTATION OUR CASE AND 

SHOULD BE CLARIFIED AS SOON AS POSSIBLE 

TWO AM STILL AWAITING PROPER DESCRIPTION VARIOUS DEMARCATION ATTEMPTS. 

INCLUDING IN PARTICULAR THOSE OF ABOUT 1949-1950 THROUGH MAG AND 


THAT OF 1982 UNDER PEACE TREATY STOP HOW ARE THESE PROGRESSING? 


For translation into Hebrew and classified, 


Sh.R. 





Rijksuniversiteit Utrecht 





Voikenrechtelijk instituut 
Institute of Public International Law of the University of Utrecht 
Institut Leet Droit International Public de l'Université d’Utrecht 


(3512 BK Utrecht 
TTelefoon 030-389111 _Doorkiesrummer 39 3056 


To: Pinhas Eliav, Ambassador, Geneva 


From: Shabtai Rosenne 





Datum 
‘Uw kenmerk 
‘Ons kenmerk 





13 February 1988 


Visit to Gen 





sorry, but all the dates in my letter of 9 inst are incorrect. 








I coming to Gene from NYC on Swi ir flight 111 of 
16 March, arriving in GVA ly on the morning of the 17th. I can 
see Giblain and Volio in the afternoon of the I7th, and it occurs 
to me that if I am in the Palais then, it would be a good idea, and 
save time on the morrow, if I should also call on Wellander or 
s then in charge of League archives. 














I shall be spending the nights of the 17th and 18th in 
Geneva, and the night of the 19th in Ziérich, 


I shall be returning home on El Al flight from 2@rich in the 
morning of March 20th. 


y have caused, 





I am sorry for the trouble I 


There is a further lerror in my letter of 9 February. In 
peragraph 3, the date on which I last examined those League files 
was 19 August 1982, during the tings of the Drafting Committee 
of the Law of the Sea Confere » The xeréx copy of my note of 
that investigation is not too clear. 














[FOR YOUR AIR TRIP-THE FOLLOWING ARTICLES WHEN RETAINED IN YOUR OP UW LUCHTREIS KUNNEN BEMALVE DE HOEVEELHEID VALVE BAGAGE DE 
(GUSTOOY WILL BE CARED FREE OVER AND ABOVE HE FREE BAGGAGE VOLGENDE ARTIMELEN KOSTENLOS WORDEN VERVOEROINDIEN UZE BU 


ra handoag or x purse,yichwap- Ean hands paatend i female reieing. pe sat camera ansiora pale 
Seoramtrtminelrg seein Toren ' 
{ied ata couaner rb anepotabon oer Dore ta mag nt gob wrdan om vorwer= 

‘See which wousoterwse bereaved asbeGpe pon waka andre lstngape barenoUNa Toucan ou ah cate te 

* ‘edn te vrearen aie 
‘Areaonatle wrourt of reading mat forthe Eanregalianoeveeidlect vor ryan 

ign oman! eam (Ore overcoat or was 

Infants tg or coraumpton night and ants Babyroedog voor gabe san Dot wn on Eon aera ot mart 
Saryngbanst ineasuon ornare ayaa o% wag Sovetien sor knderen ie 10 ran het 

tywacpleablelare,onetulyeolacsmlesvur/ —oepassetfn ta beten, sen gael 

poten ‘eumbaa’ wandetmagenie catnene 
‘Alu colapetie vals whee! char when. Eanyategopvounoare cee (din demons Ean deen 

Pastas oltre son crac beguge pron ne bagaerrn Zl oro er) 


Sotoatear aie a sar artic sadly Wylenpaw en loaner 
Brades or er poste deee for passangersopaeche hupmddeln voor ge passa, 
Saeed a pstngrw ovo pmnngr He ovr eta 
endo 


Tie intares caring baat, ne soleus and hepa of crutches may nso be cara inte baggage comparmen, 
Devetimieg, ho mandemagene ene traken Magen sake! bagageram worden YONra 


Paseo not ash cur pesonne io axceed thes es aries ary way, a they ar autor como! wth Bich equ 


\oeavevrzahen om anger an de erboven gnc arn 8 moGen vrvoNE, Aare 
‘Satertoraelionetogaacragdaandegeiheverceeravccon eo 


(be urate wahingso 


engulf wand 
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: “Someairlines think good service 

_ isthe smile on the face of a stewardess?” 

“For KLM, it’s the smile on the face 
Oaenesenccence em 

oud ba eee 











SPECIAL REQUESTS 

‘Theairlines willtry to comply as much as possible with specialrequostsin 
‘Mourne orn on Dard rn te gound( aps ood) mn 
tioned below provided such requests are made in time. 


LATEST CHECK-IN TIME 
‘Tha period betwoen the latest check-in ime and the departure ofthe alr- 
Craft has been reduced to, minimum, 


PASSENGERS SHOULD REPORT AT THECITY TERMINAL OR AT THE 
AIRPORT NOT LATER THAN: 


cae [enone 


rr re ees 
Passengors are kindly requested to cancel ther rasarvation(s) thera is 


‘changin travel plans. Faure todo so may result inthe cancellation of 
‘onward and/or return resorvations thathave been made or you. 


rane 


‘'SPECIALE WENSEN 

Da uchtvaartmaatschappljen zullon trachton zovee! mogolik te voidosn 
aan de hieronder vermelde speciale wenson met betrekking tot de ver~ 
zorging aan boord of op de grond (bv. speciaal voedsel), mits tig kan 
paar gomaakt, 

UITERSTE MELDINGSTIJDEN 

Do pariode wolke ligt tussen do meldingstijd an het vertrek van de viueht 
's tot het minimum teruggebracht. 

PASSAGIERS DIENEN ZICH UITERLIJK OP ONDERVERMELDE 
‘TWDEN OP HET STADSKANTOOR OF OP DE LUCHTHAVEN TE VER 
VOEGEN: 

panache 


Tonner | wecalpnanipnae woven 





aE 

ere wort endl verzch hn esrvangen) ie smuleren 
oy 'voorgeniomen cols. Het net voldoan aan dit verzoak 
kan fot govolg hebben ea ge reservering voor de doorgeane onl 








NOTICE: tthe passenger's journay involves an ultimate destination or stop In a country other than the country of departure the Warsaw Con- 
vention may be applicable and the Convention governs and in most cases limits the lability of carriers for death or personal Injury and in 
rospect of loss of or damage to baggage. See also notice headed "Advice to international Passengers on Limitation of Liability” on page 5. 


CoNDmIONS OF conTRACT 
{Asuna ns contnct "ket" maana hi passenger toda nd bagg009 check, of 
Seria tnemers mathe mae tases Sarasa at fc erates 

Naropenato’ "cove ‘meara a a care Wat cary or uraortake cary the year for carnage rata agora, evvrts tn eprosrtave 

chatacters my se wc na nh 

SMTA ra oe Convair a inazesa] 7. Checkad baggage wil be lvere to bearer oth bagoege chock Incase of 
iingenaratanl aie Aragraca Vung tency Laanbeajy novo emer rwmrmor casi 
{800 erat Convarton aa amended ot Teague, 28iNSeptombor 058, wichover__ wing, 12 cu fo of Gamage and at aoa wit 
‘may be applicable, in case of delay, complaint must be made within 21 days from date 
asere. Solas or conan a catags ropa 





xchiion of maton of ayo cara hal apply ow before bant of 

















eet rere ty i eis i ns 
resto emi tte a 
Sera nearest ‘crete ec etn gotten et ir 





'-Tothe exontnotinconflet withthe foregoing carlage ander sarees performed provided intact. in cari wie, condtone of curiag, ltd reguanons 
by gach cai une! 1) rnin cones aa eat) aptcain Sonne Carr may reise Yenapraton We enpcabe fran To B06 PS 
Hel rar teaotent arian ana open whch we agp v 

‘erook(and e, aves on eo acer, ssc 8. Cari undertakes to uno ta bost fora 1 cary th passenger and bagpage with 
{tanaporaion between apace inthe Uvtod Siateaor Canada nd any Pace Ots® reanonaie diapateh, Tne» show hwnalbios ce staetore not quae 9d 
threo to which ta oro in those eountow apy. fon noper of ua contact Cartar may wits rotce subsite nornate cara ot 
4 Cam's name may bo abbrevintnd inthe Heke, Be fl name and abbreviation rer, and may aor or omit wepping laces shaw oni Ucket nenae of econ 
belay 'setforinin caer tara, condita af ehmago,reguahons or eubles:  Schodiis are wabactto change wihoxt noice. Camiornaaurea a fesparabal fot 
aronnaderoes thal bu hearer of doparur own opcoate eff wbbrevaton making connections 
























[tara namin te thet. the arood sopping placen are Mowe paces sot re 

a ‘ap shown in cator® imntables Sched aces ont 10,Paasenger al comoly wth Goverment aval reaurwert, present ou nty 
eengern rout, carags tobe pertonad erauncar Rinadeswecariert ahdother roared documents and arive nt akporby Wbeliaedy caer cH no tr 
voguded sang operant reer " Ainod ear encugh ta completa departure proceduron 


5. al cara iasung a ticket fr cariage over the Ines of ancter al cator 1. No agent, sorvant or roprosanttive of carar has authority to ater, midly oF 
dd wo ony aes agent. wate wero i cna 4 


Saas Ce Fs 
ADVICE TO INTERNATIONAL PASSENGERS — Additional protwction can usually be obtained by purchasing 
ONLIMITATIONOFLIABILITY = ‘romaprlvatacompany, Such Insurance's not affected by an’ 
Passengers on & journey involving an ultimate 
‘country other than the country of origin are advised! 
freaty known asthe Warsaw Convention may be apple 
journey, including any portion entirely wth he county a origin or ot 0 
destination, For such aregts ons ute, 1, Wnanagreed xcept that nthe cage of a claim brought na sta 
topical Catod Sister a Canton ane an smade for separate award olga Yes and cots, heii shal 
contractsofcariageembodiedineppicabletaitsprovidethattheliabity 0m ot U.S. $ $8,000 exclusive of ag fees and costs. 

of certancatlrs partis to such actor deathofor personal NOTICE OF BAGGAGE LIABILITY LIMITATIONS 

‘Injury to passengers is limited In most cases to proven damages not to Liability for loss, dolay, or damage to baggage Is limited unless a higher 
exceed U.S. $75,000 per} passenger’, and thatthis abil uptosuchlimit value Is declared In advance and addition 8 aro paid, For most 
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presenti, 
voll S, $75,000 abovelsincus 


































‘shall not depend on negligence on the part of the carrier, International travel (including domestic portions ot ial journeys) 
For such passenger traveling bya cri nota party to such special the ably mits approximately U.S. 9.07 pe pound (US, $20.00 pet 
‘contracts or ofa journey not to, from, basa see peg place illo} for checked baggage and U.S, $ 400.00 par pass for unchecksd 
Inthe United Statas of America, ably ofthecarirfordeath or personal baggage. Fol ly tw Sp Fad requitany 
- Injury to poutoe {g limited In most cases to approximately limit o at ability to be ate 250,00 per 
US. $ 10,000 oF US. $ 20,000, pat jot be declared on certain types of arti- 
Hrdtl Of carriers ari ics eh ite PRE cles lity for fragile, valuable or perishable 
chet offices Of such carvers ang may be examined of et. 
a Woh caries ang mngy be, examined on 5 
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‘gegen ur ert etn ean noua tht creo SOME 





ater wanda Conve van woe nietaigenoun se io werveraer 
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In een ander land dan bet and van vertrk, dan kan het vervoor 
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© ow. 
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an verve van 


ef eoering va oepaing 
snveregorwenragertven ewes 


cmon aan agri 


(Goegaeeaetagnae a anon huge vn Pet banat worden chad. Ge 
fe rereasesan supa jetororan eo danse cenyR MOON 
‘Se worcan = toh 


a reiing van Se nade en san been dogen 


IT IS FORBIDDEN TO CARRY WITH YOU 
ANY DANGEROUS GOODS SUCH AS: 
Explosives, e.g. ammunition, fireworks, fares. | 
Compressed gasos, (flammable, non-fiam- 





Flammable liquids and solids, e.g. acetone, ightor tus 

paints, cloaning spit, wax-matches, book matches. (Smal boxes 
Of safety matches are supplied by KLM upon request). 
Oxidizing materials, 0.9. bleaching agents, peroxides. 

Poisons, 0.9. arsenic, cyanides, some insecticides, 

Radioactive materia 

Corrosive materials, 0.9. acids, yes, wet call batteries, mercury. 
Oither articles, such as magnetized materials, noxious, offensive 
Or ittating materials, 

NOTE: FIRE ARMS, REPLICAS OF WEAPONS, DAGGERS, 

(FLICK) KNIVES AND OTHER OFFENSIVE LOOKING ARTICLES 
ARE ALSO FORBIDDEN TO BE CARRIED IN THE PASSEN- 
GER CABIN. 








MET IS VERBODEN GEVAARLIJKE 
'STOFFEN MEDE TE NEMEN ZOALS: 
Oniplotbare stotfen, b.v. munitie, vuurwerk, 

(a 
, ‘Samengeperste gassen (ontbrandbaar,nlet- 

‘ont-brandbaar en git), b.. butaan, propaan, 
‘gastanks, zuurstol lessen, aqualong. 

Brandgevaartike stotien, b.v. aceton, vuling voor aanstekers, 

vert, wasbenzine, wasluciters, Wuctors, (Doosies 

\volighoidsiucifers wordon door do KLM op vorzoek vorairokt). 

Zuurstotrixe stotfen, bv. bleekpoeder, peraxiden, 

‘Vergiten, b.v. arseen, cyaniden, sommige insecticiden, 

Radioactiove stotten, 


Bipende stotfen, bv. zuren, logen, accu’, kwik. 

‘Andere artikelen zoals magnetische stotfen, schadeliko, prik- 
kolonde of onwelriskende stotten. 

NOT: HET VERVOER VAN VUURWAPENS, REPLICAS VAN 
WAPENS, DOLKEN, (KNIP) MESSEN EN ANDERE OFFENSIEF 
UMTZIENDE ARTIKELEN IN DE PASSAGIERSCABINE |S 
EVENEENS VERBODEN, 





memo 


um 12 Fenruary 1987 


J. Kimche 
E. Lauterpacht 
R. Sabell. 








Agreement -- 1 October 1996 -- English texts. 





esemeom 


In order that our files should be complete, I enclose xeroxes of 
(1)94 BFSP pp. 393-4 and 482-4 
(2) 203 CTS 19-21 


(3) De Martens, 3rd ser, V, 880-884. 





You will observe that in the BFSP the Anglo/Turkish agreement of 
14/15 May 1906 is printed separately from the Rafah Agreement. 

On the other hand the Martens collection prints them consecutively 
under different numbers, while CTS does not include the May 





Exchange at all. On the other hand, all these texts are copied 
from BFSP. 
I intend to see if I can find any other texts while I have 





access to the Peace Palace Library in The Hague. 
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Rijksuniversiteit te Utrecht 





Netherlands institute for the Law of the Sea 





Janskerkhof 3 
3512 BK Utrecht 
Teletoon 030-393060 _doorklesnummer 39 











To: Kimche 
Lauterpacht 
cc. R. Walden 
Datum Fi ' 
10 February 1987 
Uw kenmerk a 
Ons kenmerk 
‘Onderwerp 


e At Ralph's Fequest T shall be stopping off in Geneva on my way 

home from nea to examine various league of Nations archives. 
I want to examine the archival material relating to Egypt's admission 
to the League in 1937, and also search for any velevant materials 
arising out of the Leagé debates on Partition in 1937 and 1938. 
If you have any further ideas about what should be examined, please 
let me know, 
From 28 February to 12 March my address will be: Center for Oceans 


Law and Policy, University of Virginia, Charlottesville VA 22901, 


@ tel. (804) 924 7441. After that, Permanent Mission of Israel in 


Mid 
—_— 


Geneva (tel. 98 05 00/1/2). 











3056 
To: Pinhas Eliav, Ambassador, Geneva 


From: Shabtai Rosenne 


9 February 1087 


te Further to our brief conversation last week, I have now been requested by 
Mishpat to stop off in Geneva on wy way home from the USA to examine relevant 
League of Nations Archives. I am booked to come from NYC on Swissair flight 

111 on the night of 15/16 March. I wish to proceed to Ziirich as soon as I 

can on Thirsday 18 March, and catch the E1 Al plane home on the Friday. If I 
do not get thofagkheverything, I will have to say over and go home on the 
Sunday. 





2, Please book me in the Arbal@te for the nights of the 16th and 17th 
(tel. 28 41 55, I told them that I might be coming from NYC, and they 

said they would have a room available for me early in the morning. In Ziirich 
please book me in Hotel Triimi (tel. 42 54 00) for the 18th (if it is still 
there: {f not, anyvhere satisfactory in the centre of the town). 


% I last examined those documents on 19 March 1982, with the assistance of 
Mr, Wellander, then in charge of League Archives, and I have various file 

numbers on which to start. But I also want to check their indexes and the publishe 
documentation of relevance. I suggest that you do not give him too much fore~ 
ning of what I want to do. Probably a couple of days notice would be ade~ 
quate. We must assume that what I copy will become known to the other side. 

On the other hand, I will not have too much time to waste while the papers are 
being looked for. I shall be tired on my arrival in GUA, and do not propose 

to start work in the archivesnéil early on the 17th, I would like to use the 
afternoon of the 16th for other things, 











4, With reference to my last éetter, please advise Ciblain that I will be 
in Geneva, and if necessary would be happy to see him in the afternoon of the 
16th. Also could you please tell Minister Volio of Costa Rica, a member of 

the Human Rights Commission, that I shall be in Geneva on those dates, should he 
wish to see me. Obviously, here too the afternoon of the 16th would be the 
most convenient. 


5. From | March to 12th March my address will be Center for Oceans Law and 
Policy, University of Virginia, Charlottesville VA 22901, tel: (804) 924 7441. 


Thank you for your co-operation. 








vinn Twn 
Jerusalem, 9 February 1987 


Mr. Shabtai Rosenne 
Utrecht 


Dear Shabtai, 
Re: TABA 


This is to confirm that ve would welcome your visiting Geneva before 
returning to Israel, in order to investigate the League of Nations Archives. 
We will be glad either to reimburse your normal expenses against receipts, 
or alternatively to pay the usual Eshel, as you prefer. 





In addition to any lines of research you have in mind, I vould like 
to drav your attention to the letter of 7 April 1937 from the Under 
Secretary of the League of Nations to the Charge d’Affairs (evidently of 
Egypt) requesting a dossier of documentation, as part of Egypt’s application 
for entry, including "le texte des traités définissant les frontieres de 
1’ Egypte." 

It vould obviously be very important to knov if such a dossier was 


submitted and the frontiers defined. 


Yours sincerely, 


Nally Wet 
Ralph Walden 





a 


uw reisschema 


Hr/Mew/Mel de heer S. Rosenne 
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Teraake van alle aanbedingen 2 
Alle opgeven van tarieven en 











bolasting: 


Aigemene Vervosravoorwasrden (General Conditions of Carriage) van de KLM van tonpassing, 
sragelingen Geachieden onder voorbehoud van wiiging 


202 








nuttige wenken voor luchtreizigers 


WET OPNIEUW BEVESTIGEN VAN RESERVERINGEN (RECOMFIRMA- 
TION). Verbiftu langer gan 72 ur in ean wileneurige plaais en viegt U 





assagiersathandeing Diaig af te shiten 
Het vertex van een vilegtig of bus Kan niet worden gested ter wile 
van passagiers. dle zich ne! bang hebben gerald 


AFZEGGINGEN. Wanneer u onverhoopt uw plannan moet veranderen en 
lum geboekte ris moet afzeggen. doet v dit dan avo. 20 tiaig mogelie. EF 
kan aitivemand.zin ciemet uw rigekomen plats gebaats 





REISDOCUMENTEN. Controle. alvorens uw reis aan te vangen of al uw 
Feiadocumenten, zoais pascoor, visa. vaccinave-bewizten ®3. in ofSe 
21. De KUM en ale andere lucntvaarimastachappien benousen sich het 
‘echt voor net vervoer van reaigers te wegeren, als hun documenten 
retin orden 


KINDEREN. Voor kinderen onder geleide die de lead van twee jaar nog 

‘nat nebben berent en waarvoor geen atzonder 

{angd. i slachts 10% van Mel tart voor volwassenes verschuldga. Kinge- 
"van 2 tm 1 jaar betalen 80% van Net tare!” Voor uinderen a alleen 

‘eizen gelden atwikence tar'evenen voorseniiten 

\Voor kinderen die de lets van twaal jaar Nog net hebben berest kan eer 

KLM-begeleidster verest zn, hiervoor 2a! een redelive vergoeding In rene 

ring worden gebracht, 


BAGAGEDEPALINGEN 
A” Alaemene bepalingen let van toepassing op ren aa’ en van ge VS 
fencanaas’y 
Zonder bibetalng mag umaenemen: 
420Kp'" de Economy Towristenklanse. 
30 Kg in Ge Eerate of Royal Claus, 0 Geict niet voor babies ae tegen 
10% van hata! voor volwassenen reszen 
Voor edere kg meer worst een bedrag in texening gebracht, getik san 
THe van ettariolin de Eerste kinase, enteleres 


1B. Sijzondere bepaiingen, oor reter met de KLM naar en van oe Verenige 
de Staten en Canada” (net var toepassing In geval van wen vromalige 

‘aisondarbreking in Arstr da 

\Umnag zondar Dibetaling meenemen, 

‘Clasn/EarateKiavas. 

1. "Twee stuks gecneckte (geragistreerde) bagage, hieronder ruim- 
Dagage genoed, met een masimumformast van eh 158 cm 
{wom vanlengte, breeate en noogte) 

2 qrabinebagagern gr animum-trmasvan 118m 

Economy Cinss/Towristenkisase: 

1 "Twee stuks rumbagage met een gezamenti formaat van net meer 
dan 273 cm. waardi) et groctate stux niet boven de 158 cm mag 
‘mates’ 

2. Rabinabagage met een maximum-formaat van 11Sem. 

Babies die 10% van het trie reiten mogen ? stur van ten hoogate 

118 om oj meenemen, (Deze bagage wordt in het ruim van Pet viegting 

geladen 

Voor overbagage geiden diverse Djzondere tarieven. Uw KLM-agent 

Kanu terover ntenten 


























Persoonilite beztingen 
Benalve de onder A’en 8 bedoeide bagage mag u de volgende persoon- 
like arukalan vrij meenemen een overias of mantel, een parapla. ee 
wandelstor, een Klein ftotcestal of aio himcamera. een verrekjer 
fen dameshandtas, ven redeljae Roeveeiheid lektuur voor oncerweg 
{en tswieg en babyvonding voor gebruh aan Boors Neer deze rtne- 
leneij vooreeur niet mee in unk 


De hierboven beschreven regeling voor reizen naar/van de VS. en 
Canada wordt ‘door enkele lander/iuchtvaarimastscnappijen net 
toegepast Raadpleeg uw KLM-agert of het plaatelixe KUM-xatoor, 


VERBODEN BAGAGE. Bagage mag volgens de weteljkw voorschitien 
(geen gevaariine artkeien Sevatten, zoals samengepe'ste gassen, wealucl. 
fern'en ancere vurgevaarijiae vasie en vioebare stotfen, biende stolen 
sSlerke magneten, ent Raadpleeg uw teket voor meet inlormatie over di 
Scoerwers 

\YREEMD GELD. Vriwel ik land heat een eigen regeing ten aanzien van 
het in- of utvoeren van vreema geld. U doet er daarom goed aan, bi) oan 
‘Bank informatie in fe winner over wal un ge landen waarheen U Op Fels 
(95a Di aarkomst of vetrek aan geld of geidswaardige papieren bi v mag 
Reopen 

{MEM UITVOER. In vole Landen Is het neiaas niet Yoogestaan onbeperkt 
artieien in- of ut te voeren,informeer bij uw fesbureau of een KLM-ka 
{oor weite beperkingen in gat opnicm van kracht 2) in elk lana waarhegn 
uwresvoer| 

LABELS. Voorze uw bagage van labels met uw naam en adres — in uw 
‘een belang.U kunt zertlevende labelt by de KUMagenten en alle KLM: 
‘amoren (90k 99 de uerthaven| gratis verarigen 

MAALTLUDEN EN VERFRISSINGEN, Alle masitiden en niet-alcoholische 
‘ranken worden op alle KLM-diensien kostologs versirekt_Alconoiaehe 
‘ranken en sigareten worden gratis verstrext aan passagiers in de eovs 
lassen tegen speciale prizen aan passagiers ole in ean andere kins 
Passagers aie om medische of reigeuze redenen speciale maaiiden 
‘wensen. kunnen gebrumk maken van de ‘Special Mea! Service: van de KLM 
aneragen Genen tapes met de paatsreservering Ye worden ngediend 
ONTSPANNING AAN BOORD. De KLM neeft voor uw intercontinent 
vuenten per Boeing 747 of OC-10 net minder dan 9 musiekprogramma's 
Seen ect eerste a 

















izongerneden uw exempiaar van KLM's maanabiad Holland Herald 

anjoaan Doore aren 

ZIEKE EN INVALIDE PASSAGIERS/AANSTAANOE MOEDERS 

De Geneeskundige Diens! van de KLM zal de anrvragen beoordelen voor 

het vervoer van tieke en invalid pussagies, met inbegrp van gevalen 

‘saarin een brancard woral verest en van aanstaane moeders 

LMUISDIEREN. Oncer Depaaise voorwaarden ‘shel op vole van onze Win- 
rensten Woegestaan, uw Nong of kal mee te Nemen — maar het verzoek 

Saarioe sient u dan we arect by het boenen van om pastage of 20 +Poedig 

‘mogetys duurma xenbaar te maken. De KLM-kanioren en -agentschappen 

Veratranaan uv gaarne ale inientingen ‘omrent vervoersmogelixheder 

Tareven 

WORDT U AFGEHAALO? Als u kunt verwachten op oe plsats 

Stemming van het viegvelc te worden wigenaald, sil vw 

1 de Moogte van het vuchinummer van uw wiegiulg on van de aanomat 

Sim 


AANSPRAKELIJKHEID. De KLM is niet annaprakelik voor schade van 











Cnaanks aie voorzorgen in ienstregelingenoltarever kunnen voorkomen 


VERVOERSYOORWAARDEN. AI het vervoer per KLM is onderworpen aan 
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Jerusalem, 9 February 1987 


Mr. Shabtai Rosenne 
Utrecht 


Dear Shabtai, 
Re: TABA 


This is to confirm that ve vould velcome your visiting Geneva before 
returning to Israel, in order to investigate the League of Nations Archives. 
We will be glad either to reimburse your normal expenses against receipts, 
or alternatively to pay the usual Eshel, as you prefer. 


In addition to any lines of research you have in mind, I vould like 
to drav your attention to the letter of 7 April 1937 from the Under 
Secretary of the League of Nations to the Charge d’Affairs (evidently of 
Egypt) requesting a dossier of documentation, as part of Egypt’s application 
for entry, including "le texte des traités définissant les frontiéres de 
1 Egypte." 


It would obviously be very important to know if such a dossier vas 
submitted and the frontiers defined. 


Yours sincerely, 


abd Wh bt, 


Ralph Valden 











R, Walden Shabtai Rosenne 
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1, Following our telecon yesterday morning, I am making arrangements to pro- 
ceed from NYC to Geneva on the night of 15/16 March, to Ziirich dutwing the late 
afternoon of the 18th and home from Ziric} on El Al flight 348 on 19 March, 

ETA Tel Aviv 1525. T hope a Ministry car vill meet me there, Ssther will be 

in touch to make arrangements. My address in the USA between 1-12 March will 
be Center for Oceans Law and Policy, University of Virpinia, Charloteesville 

VA, 22901, tel. (804) 924 7441. 


2. My intention in CVA is to examine both the files and documents regarding 
Epypt's admission into the League in 1937, and the relevant papers concerning the 
Roylal Commission (Peel) and Partition Commission (Woodhead) Reports of 1937 

and 1938 and the debates thereon in competent League organs. 1 am assuming that 
two working days will be adequate for this, but if not will obviously have to 
continue over the week end and return on the Sunday. 


3. For the record: at the request of JK and FL I shall be going to London on 
Wednesday, 11 inst. for a meeting on the Memorial, I understand Blum will be 
there too. 
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Rijksuniversiteit te Utrecht 





Netherlands institute for the Law of the Sea 


Janskerkhof 3 
3512 BK Utrecht 
‘Telefon 030-383060 _doorkiesnummer 39. 35 6 


ToN J. Kimehe 


ce. Lauterpacht 


- Walden 


aot 











Panera 9 February 1987 
‘Ons kenmerk 
Onderwerp 
With reference to your paper "(Extra] of July 1983, Notes on 
@ roreign ‘office Memos on Sinai from FO 371/67080, paragraph 12, 
you are correct. Mervyn Jones incorrectly transcribed the 1926 
correspondence. The Cairo Embassy's translation of the Note of 


4 Februar) 1926 (Inciosure in Henderson to Chamberlain, 7 February, 
J 397/395/16) uses the word “affected’ and this is repeated in 
paragraph 2 of the High Commissioner's Note of 26 June 1926, of 
which my copy is numbered WO 202 132A Y/M 7173. from the Residency, 
Cairo. 


-- There is no need to rely on any dictionary, and if the correspondence— 
e is used th&dbove correction should be noted. 


fv 











Rijksuniversiteit te Utrecht 
Netherlands institute for the Law of the Sea 








Janskerkhot 3 
(3512 BK Utrecht 
Telefon 030-393060 doorkiesnummer 39. 3056 
YoN J. Kimche 
ce. FE. Lauterpacht 
R. Walden 
Datum 
Uw kerimorke 9 February 1987 
(Ons kenmerk 
Onderwerp 


With reference to your paper "(Extra] of July 1983, Notes on 
Foreign Office Memos on Sinai from FO 371/67080, paragraph 12, 
you are correct. Mervyn Jones incorrectly transcribed the 1926 
correspondence. The Cairo Embassy's transiation of the Note of 
4 Februar 1926 (Inclosure in Henderson to Chamberlain, 7 February, 
J 397/395/16) uses the word "affected’ and this is repeated in 


paragraph 


2 of the High Commissioner's Note of 26 June 1926, of 


which my copy is numbered WO 202 132A Y/M 7173, from the Residency, 


Cairo. 


There is no need to rely on any dictionary, and if the correspondence— 
@ is used th&dbove correction should be noted. 











ondarworn 





T refer to the Annuaire Statistique 1926-1927 ineluded in vol. IV of 
BASIC DOCUMENTS 

In my set of the documents, the beginning of Chapter I of this paper may 
have been incompletely xeroxed, At all events, in the text I have I can 


find no explicit mention of Taba in the Arabic text, but this may 
be because the margin of the document has been cut off in the copying. 


I suggest to check this against the original. | A 
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memo datum 087 





voor 
J. Kimehe 
. Shabtai Rosenne 


opie aan 


gE. 
e ‘R. Sabell 








ondewer Neweonbe Mapat 





1 wonder whether British imperial diplomacy did not make a fetish of using 
false maps? 


See the US complaint in the St. Croix Rix arbitration (1798) in J.B. 
Fore taternattonal Aifuitcntion Gilera foriee) ne 32. 


See also Marcel Paisant, "Les Droits de la France au Niger” in V RGDIP 5, 
especially at 32 ()1898) — circulated herewith, This article is cited by 
A Pellet in his new edition of Nguyen Quoc Dinh, Drol, lic 
at 181, 1 have not yet had time to check whether it was c: recent 
Hronties Diapece (@urkina Faso/Mali) case, in which Pellet was Counsel but I 
e safe to assume that it was at least mentioned somewhere along the line, 
and that the article is known to Abi Saab, who was a judge ad hoc in that case, 
Curious that it was not cited in the ILC when we were discussing fraud in the 
conclusion of treaties. 
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I wonder if the “mul@tre” Ferpusson {see p. 14) was connected in any way to our 
characters? i?” 
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LES DROITS DE LA FRANCE AU Ni 





u rritoites quis'étendent entre le Niger et le golfo de 
Guind 
travaux dune Commission anglo-frangaise aclucllement § 
ile a donné lieu, entre les journaux des deux pays, & une polémique 3 


doit il ressort tout 





tribution des 
A Vintérieur de le bouele que forme ce feuve, fait Vobjet des 3 
nto 4 Paris. 4 

7 

















1 moins que les sujets de contestation 





souvent viv 
sontnombreux. Lo but de la présente dtude est de retracer action do ‘ 
ans cette région, de définir tes droits qui en résultent ot 4 
a Grande-Bretagne prétend Lui opposer 





la France 








amniny 





coux que 





1 " 





at rendre hommage & la vérité quo de juger remarquable Vceuyre 
s rivaux 





accomplice par notre pays dans cette partio de l'Afrique; no 
reconnaissent quo notre activité a surpassé la leur et que la 
expansion a surpris leur quiétude, Une phalange 
, de Ia Guinde, des Ri 
divers Etats 
ance de notre 





soudaineté de not 
Wofficiers ou d'administratours partis du Sénéga 
vires du Sud ou du Dahomey ont exploré, puis occupé I 
compris dans le bassin méridional du Niger ; 1a reconnais 
pays est acquise aux Archinard, aux Gallieni, aux Combes, aux Binger, 
faux Monteil, aux Mizon, aux Baud, aux Alby, aux Deccour, aux Tout 
aux d'tlourst, aux @’Agoult, aux Destenave, aux Voulet, aux Chanoine, 
aux Braulot et a tant d'autres qui lui ont taillé dans cette partie de I'Afri- 
que inconnue ot hostile un imposant empire; ta gloire qui environne 
Jeurs noms est la juste récompense de leur abnégation et de leur hé- 4 















roisme. 

Avant de retra 
ternationale de 1a partie du continent afric 
Cette situation est définie: 


leur auvre, il convient de rappeler la situation 
oii elle s'est poursuivie. 


























yrier 1883, — par la Charte accordée a la Royal Niger Company, le 
10 juillet 1886, — par les déclarations éehangéeggs Londres, le 5 aodt 
1890, entre M. Waddington et lord Salisbury. ® 

2 En ce qui concerne les régions cOtiéres: par diverses conventions 
de délimitation conelues entre les gouvernement francais, anglais, alle- 
mand, portugais ot la République de Libéria. 

A. Niozn. — Les articles 26 4 33 de 'acte général de Berlin stipulent 
la Liberté de navigation du Niger, de ses embranchements, affiuents et 
issues, pour les sujets de toutes les nations, méme en temps de guerre. 

La Compagnie commerciale dite Royal Niger C’, qui avail remplacé 
TUnited African C°, puis aequis en 188% Vactif de la Compagnie francaise 
Desprez-Huchet (1), a obtenu une Charte du gouvernement britannique, 
le 10 juillet 1886. L'article 14 de cetie Charte mentionne que le commerce 
avec les territoires de la Compagnie doit étre libre pour les sujets de 
toutes les puissances ; l'article 45 rappelle qu'elle doit se conformer, en 
ce qui touche le Niger, aux stipulations de l'acle général de Berlin. 

Larticle 2 des déclarations anglaise et francaise du 5 soit 1890 est 
ainsi congu: « Le gouvernement de Sa Majesté Britannique reconnait Ja 
zone d'influence de la France au Sud de ses possessions méditerranéen- 
nes, jusqu’a une ligne de Say, sur le Niger, & Barua, sur le lac Tchad, 
traeée de fagon & comprendre dans la zone d'action de la Compagnie du 
Niger lout co qui appartient équitablement au Royaume de Sokoto, la 
ligne restant & déterminer par des Commissaires a désigner ». 

B. Réotoxs comténss. — Les possessions ou Etats compris entre le Séné- 
gal et embouchure du Niger ont été délimités par les actes ci-aprés in- 
diqués. 

1) Cambie anglaise, enclavée dans nos possessions. Délimitée par l'ar- 
rangement franco-anglais du 10 aoat 1889, laissant a la Grande-Bretagne 
le cours dela Gambie jusqu’é Yarbatenda, avec une bande de 10 kilo- 
mites sur chaque rit 

2) Sénégambiv portugaise, enclavée dans nos possessions. La fronliére 
4a 6lé réglée par la convention franco-portugaise du 12 mai 1886; Ia dé 
limitation sur le terrain a été effectuée en 1888. 

8) Colonie anglaise de Sierra-Leone, enclavée dans nos possessions. 
La délimitation, prévue par l'arrangement précité du 10 aoat 1889 et par 
Ja déclaration du 5 aodt 1800, a fait objet, entre la France et l'Angleterre, 
d'une premiére convention en date du 26 juin 1801; une Commission 

réunie la méme année n'ayant pu arriver a établir un tracé sur le ter- 

















(1) V. Marcel Labordéte, Les grandes Compagnies coloniates angldises de notre emps, 
dans les Annales de Ecole libre des sciences politiques, du 1% avril 4891, 





4895, « laissant & la France Eritaakono, suivant la ligne de parlage des 
eaux entre le Nigent les riviéres qui se jettent dans 'Océan Atlantique ». 
‘Tout le bassin du@t Niger nous restait done acquis (1). ES 

4) République de Libéria, enclavée dans nos possessions. La détimita- 
tion avee Sierra-Leone a élé effecluée en 1885.La frontiére entre cette Ré- 
publique et les possessions francaises a été régiée par la convention du 
8 décembre 1892, qui assure & In France le bassin entier du Niger et de 
ses affluents (2). eee ae 

8) Colonie anglaise de Gold Coast. C'est a partir de co point qu'on 
trouve plus, dans la plupart des eas, que des limites ineomplétes. 
accords intervenus entre la France et Angleterre ont fixé les frontiéres 
jusqu’au % paralléle, c'est-a-dire jusqu’a 300 kilométres environ de la 
cole, dans une direction Nord-Sud, mais 'arridre-pays est reslé ouvert & 

itions. 

ae a ta cause dea diffieltés présentes ot l'une des prinelpales 
questions soumises & examen de la Commission séante au quai d’O: 
say. Le traeé de la frontiére nord du Gold Coast ne présente pas moins 
dutérét, en effet, que la définition exacte des possessions britanniques 
sur le cours inférieur du Niger. 

Le tracd méme de cette limite incompléte, qui part de Ia cote et abou- 
tit au & paralléle, a suscité plus d'une difficulté. “= 

Liarrangement du 10 soit 1889 laissait 4 la France « Ta moilié de la 
Ingune et de la plage de Tendo, et la rive droite de ta riviére Tanoe ou 
‘Tendo jusqu’a Nougoua. A partir de Nougoua, le tracé de la frontibre sera 
Glabli en tenant coinpte des trailés respectifs conclus par les deux gou- 
vernements avec les indigenes. Ce tracé sera prolongé jusqu’au * degré 
de latitude nord ». 7 

Los Commissaires chargés d’opérer sure terrain furent désignés denx 
aus plus tard. La convention signée a Paris le 26 juin 1801 entre MM. E. 
I. Egerton, J. A. Crowe pour l'Angleterra, Hanotaux et Haussmacin pour 
Ia France, définit, a W'aide des indications retevées par M. Monteil,Ja ligne 
générale quiils devaient suivre (3). 
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6 PAISANT. — LES DROITS DE LA @ CE AU NIGER 


4» En ce qui concerne le Niger: par Vaele général de Berlin du 26 f8- 
vrier 4885, — par la Charle accordée 4 la Royal Niger Company, Ie 
10 juillet 1886, — par les déclarations échangées & Londres, le 5 aodt 
180, entre M. Waddington et lord Salisbury. 

% En ce qui concerne les régions cOti¢res: par diverses conventions 
de délimitation conelues eatre les gouvernements francais, anglais, alle- 
mand, portugais et la République de Libéri 

A. Nicen. — Les articles 26 4 33 de l'acte général de Berlin stipulent 
a Liberté de navigation du Niger, de ses embranchements, affluents et 
issues, pour les sujets de toutes les nations, méme en temps de guerre. 

La Compagnie commerciale dite Royal Niger (*, qui avait remplacé 
vited African Co, puis acquis en 1885 actif de Ia Compagnie francaise 





i 





Desprez-Huchel (1), a obtenu une Charte du gouvernement britannique, 
le 40 juillet 1886, L'article 14 de celle Charle mentionne que le commerce 
ayec les territoires de la Compagnie doit étre libre pour les sujets de 
toutes les puissances ; l'arlicle 13 rappelle qu'elle doil se conformer, en 
ce qui touche le Nizer, aux stipulations de I'sele général de Berlin. 
Larlicle 2 des déclarations anglaise et francaise du 8 aodt 1890 est 





ainsi congu: « Le gouvernement de Sa Majesté Britannique reconnait Ia 
zone d'influence de la France au Sud de ses possessions méditerranéen- 
nes, jusqu’ une ligne de Say, sur le Niger, 4 Barua, sur le lac Tchad, 
tracée de fagon & comprendre dans la zone d'action de la Compagnie du 
Niger tout ce qui appartient équitablement au Royaume de Sokoto, la 
ligne restant a déterminer par des Commissaires  désigner ». 

B. Réotons covtéats. — Les possessions ou Etals compris entre le Séné- 
gal et 'embouchure du Niger ont été délimités par les actes ci-apris in- 
diqués. 

1) Cambie anglaise, enclavée dans nos possessions. Délimitée par V'ar- 
rangement franco-anglais du 10 aodt 1889, laissant la Grande-Bretagne 
Je cours de la Gambie jusqu’a Yarbatenda, avee une bande de 40 kilo- 
métres sur chaque rive. 

2) Sénégambie portuyaise, onclavée dans nos possessions. La frontiére 
a été réglée par Ia convention franeo-portngaise du 12 mai 1886; la dé- 
limitation sur le terrain a été effectuée en 1888. 

2) Colonie anglaise de Sierra-Leone, enclavée dans nos possessions. 
La délimitation, prévue par Varrangement précité du 10 soat 1889 et par 
1a déclaration du 8 aoat 1890, a fait Yobjet, entre la France et I'Angleterre, 
d'une premiére convention en date du 26 juin 189; une Commission 
réunie la méme année n'ayant pa arriver a élablir un tracé sur le ter- 














(1) V. Marcet Labordire, Les grandes Compagnies colaniales anglaises de natre temps, 
dans les Annales de (Ecole tibre des sciences politiques, du 15 avril 1894, 


okies ox xa reasce av mon 


rain, la frontiére est restée indécise jusqu’a l'arrangement du 2 janvier 
1895, « laissant a la France Erimakono, suivant la ligne de partage des 
eaux entre le Niger ot les rividres qui se jettent dans 'Océan Atlantique ». 
‘Tout le bassin du Haut Niger nous restait donc acquis (1), 

4) République de Libéria, enclavée dans nos possessions. La délimila- 
tion avec Sierra-Leone a été effecluée en 1885.La frontiére entre cette Ré- 
publique et les possessions francaises a été régiée par la convention du 
8 décembre 1892, qui assure a la France le bassin entier du Niger et de 
ses affluents (2). 

8) Colonie anglaise de Gold Coast. C'est a partir de ee point qu'on ne 
trouve plus, dans la plupart des eas, que des limites incomplétes. Les 
accords intervenus entre la France et l'Angtelerre ont fixé les frontiéres 
jusqu‘au 9 paralléle, c'est-’-dire jusqu’a 300 kiloméfres environ de la 
cate, dans une direction Nord-Sud, mais l'arriére-pays est resté ouvert & 
toutes les compétitions. 

Telle est la cause des difficullés présentes et l'une des principales 
questions soumises a examen de la Commission séante au quai d’Or_ 
say. Le tracé de la frontiére nord du Gold Coast ne présente pas moins 
d'intérét, en effet, que la définition exacte des possessions brilanniques 
sur Ie cours inférieur du Niger. 

Le tracé méme de celte limite incompléte, qui part de la cote et abou- 
tit au 9 paralléle, a suscilé plus d'une difficulté. 

L'arrangement du 10 aoal 1889 laissait a la France < la moitié de la 
Ingune et de la plage de Tendo, et la rive droife de la riviére Tanoe ou 
‘Tendo jusqu’a Nougoua. A partir de Nougoua, le tracé de la frontiére sera 
élabli en tenant comple des traités respectifs conelus par les deux gou- 
vernements avec les indigénes. Ce tracé sera prolongé jusqu’au 9 degré 
de latitude nord >. 

Les Commissaires changés d’opérer surle lerrain furent désignés deux 
ans plus lard, La convention signée a Paris le 26 juin 1891 entre MM. E. 
H. Egerton, J. A. Crowe pour l'Angleterre, Hanolaux et Haussmaun pour 
a Franee,définil, a l'aide des indications relevées par M. Monteil,la ligne 
générale qu’ils devaient suivre (3). 








(1) Pour te détat et te texte desarrangements, V. cetle Revue, t. 1 (1894), p. 180 et. IT 
(1885), p. 238. 

(2) ¥. cette Revue, t. M1 (1595), 268. 

{3) Voici le texte de cette convention signée & Paris, fe 26 juin 1891, entre les délé- 
rads des gourernemeats francais ct angiais charges di Ja sphiee influence 
Srancaise dans la valiée da Maut-Niger : 

{Les Commlssaires techniques qui seront désigacs par les gouvernémonts francais et 
anglais, par application de Varlicle 3 da arrangement da 10 aot 188). en yue de tracer 
Js déwareation des zones respectives, suivront autant que possible, finsi qu'il est indi- 








8 PAIS\NT. — LES DROITS DE LA FRAN@Bau stoen 


MAL, Binger et Marcel Monnier, désignés parla France, commencérent 
sur le terrain leurs études avec le Commissaire anglais, M. Lang. Mais 
leurs travaux furent intorrompus, par suite du peu d'empressement de 
leurs collegues. « Ma mission, a dit M. Binger, a échoué par suite des 
Prétentions des Anglais qui, au début s'étafent mis d'aceord avec moi, 
mais qui, par la suile, m’ont refusé tout concours. Je erois que les An 
Blais avaient regu des ordres pour ne pas opérer la délimilation » (1). 

La mission francaise rapporta du moins des études topographiques 
assez compléles pour que le tracé définitif de la frontidre pill étre arrété 
4 Paris. Une seconde convention, signée entre les deux gouvernements 
Je 42 juillot 1893, détinit done exactement la limite entre nos possessions 
des Riviéres du Sud et le Gold Coast anglais, jusqu'au % paralléle. Cet 
accord nous Iaissait Bondoukou et Kong, sur lesquels la premiére mis- 
sion Binger avait établi nos droits (2). 





(iad audit arrangement, In ligne du méridien 13 ouest de Paris, & partir du 10+ degré de 
lalitude en se dirigeant vers le Sud. —... Hest entendu que la ligne de démerating 
silvra aulant que possible la erdie des hauteurs qui, d'aprés a carte Montel, aveisincet 
le cours du Nigar sur In rive gauche entre le 40edegré et Tembé Counda. —'Cependent, 
au eas olla ligne de partage desenux ne serait pas lelle qu'elle Spare surla corte Sent 

ll, Ies Commienares des deux pays pourront tracer Ia frontiére tans en lenir comple, 
tous la réseeve expresse que les deux rives du Niger resleront dans la zone dinDacees 
{angalse. — Parle terme Niger est entendu le Djalibi, ainsi que ses deur sources print 
Cipales, le Fatiko et le Tembé. Dans te cas précita, la ligne fronlisre & partis du Iie da 
ré Jusqu's Tembé Connds suivra a une distance de 40kilomdtres la rive guuche du Dl. 
bl, da Fatiko et ensuite du Tenbé jusqu'd sa source, ait ym lien. — Aweas of la crete 
des montagnes se trouverait plus rapprochée de fa rive anuche da Niger, a tevoliine 
sulvea la ligne de partage des eaut. — Les Cowmissaires techniques qui sereat moe 
inés par ies deux goaverneinents, en exéention de article 3 de Venteate du (0 nodt{839, 
Fecevront pour instruction de tracer la froutiére dapeés les indications suivantes, reeves 
Sur Ia carte Binger: — La ligne suivrait la frontiére de Nouguua aur le Tanoe, catre le 
Samol ot e Hroussa, UYadenié et le Sahn, laisant lo Broussa, le Aowsin et le Schat a 
Angleterre, pais Ia route couperut fa route d'Annibilekrou au cap Const Castle,  egaie 
dlistanee de Debison et W'Aticbendekroa, et lougerait & une distance de {0 kilomting 

dans TEst la route directe d'Annibifektou A Bondoukoa, par Bodomfl ef Dadiaa, Ec 
Passerait ensulte par Bonko pour allcindre la Volta a Fendroit oi cette rivisre eat cone 
‘és par le chemin de Baadagadi & Kirhbadi, et Ia suivrait jusquiau  degré de lnitede 
nord. 
Fait Paris, le 26 juin 180, 
Signé: Eowss Mexny Eoentox, Josten Ancien Crows, 
Ganmoet. Haxoravy, Jacaves Havssuaxn. 

(1) Butetin du Comité de tAprique franpwise, octobre 1892, p. 2. 

(2) Voici le texte de cette convention : 

{Les plénipotentiairss sogssignés ae sout entendus pour Gxer, dans les conditions ci- 
apsis énonsées, la tigne db démarcation entre les possestions frangalaes et britanal 
ques de 1a Cote-d'Or. — 1+ La frontiére britannique part de Ia eble A Newlown: & ave 
tistance de 1,000 métres & 1Ouest de Ia maison oceupée, en 1884, par les Comulssalres 
bitanniques, puis se dirign droit vers le Nord jusqu'a In lagune de Tanoe ou de Tendo, 
soit Ia rive sud de cette laguue jusqu‘i l'embouchure de fa rividre Tanoe oa Teal 
(des quatre tles qui se touvent a proximité de celle ewbouchure, les deux qui soat 24 
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6) Togoland, enclavé dans nos possessions on territoires contesiés par 
VAngleterre ; il ne posséde qu'une élendue de cdles fort restreinte. Le 
traité anglo-allemand du 1 juillet 1890 a fixé les limites du Gold Coast 
et du Togo, jusqu'au 8* paralléle. 

Au Nord de ce parallile s'étend une zone neutralisée en vertu d'une 
convention passée entre les deux pays en 1888, et qui comprend nolym- 
ment les villes de Salaga et de Yendi. Les gouvernements allemand et 
britannique se sont engagés ne pas chercher a y aequérir des droits 
de souverainelé. Celle zone était définie de trois cOlés, mais non vers 





Sud étant attribaes a ts Grande-Dretazne et les deux qui sont au Nord, 3 ln France), 
‘La frontiére britannique longe, & partir de cet endroit, la sive gauche de In riviére Tanoo 
ou Tendo jusqu'an village de Nougous que, vu sa siluation sur la rive droite de colle 
Fivlére, VAngleterre consent & reconnalire & la France, — $ La fromtitre frangaise part 
également sur Ia cote de Newtown, 6 une distance de 1,000 metres & l'Ouest de tn anal 
son occupée, en 4884, par les Commissaires britanniques. Elle s'avance, de 1a, droit au 
Nond, vers Is Ingune de Tanoe ou de Tendo, puis, traverssnt celle lagune, en suit 1a 
re nord, et les rives nord et est dela lagune Ebi jusqu'a Yembouchure de la riviere 
Tanoe ou Tendo, et auit Ia rive druite de celle rivitre jusqu‘au village de Novgous. — 
3" La frontiére britannique continue a suivre la rive gauche da Tanoe ou Tendo durant 
5 miles angiais, en amont de ia maison qui sert aclucllement de résidence au chet de 
Nougoua. Elle trarerse en ce point la riviére et ze confond avecla frontigre commune, 
dsterminée ci-dessous. — La frontitre francaise suit la rive droite du Tanoe ou Tendo 
@eilement pendant 5 milies en amont de Nougous, jusqu'au moment oi elle est rejolnte 
{tar Ia frontidre anzinise. — 4 La frontiére commune quite Ia riviére Tanoe et se dirige 
3a Nord vers le sommet de la colline Terra Ferrako. De li, passant 4 milles AV'Eat des 
lages d'Assikasso, Sanksina, Assambossoua et Souakrou, elle court a 2 milles & 
FEst de Ia route conduisant de Souakrow & la riviére Bol, pour alteindre cette rivitre & 
2 uiilles au Sud-Est de Banianko, village qui appartient & la France, De li, elle sult le 
‘thalweg de Ia rivigre Boi et ta ligne tracse par le capituine Binger (telle qu’elle est mar- 
ode sur Is carte cl-annexée), Inissant Gdubi, avec un lerritoire s'étendant & un mille 
‘a Nord de ce point, & in France, jasqu’a ce qu'elle atteigne un point situe & 16,000 mé- 
tres droit & VEst de Yaou. A partir de ce point, elle coincide avec In ligne tracte par le 
‘apitaine Binger (voir le carte ci-annexée) jusqu'an point situé a 4,000 métres au Sud 
'Abourouferrassi, village appartenant Ala France. Elle continue i se lenir eosuite & 
tune distance de 10 kilowitres 4 Est de Ia route conduisunt directeinent @'Annibilekrou 
ABondoukoa, par Bodomsil et Dadiasl, passe & uwil-chewin entre Buko et Adjaunrah, 
court a 10 kilométres 4 Ist de la route de Bondoukou vil Sorobango, Tabi, Takhar 
et Bandagadi, ot atteint Ia Volta au point dintersection de cette riviére et de'Ia route 
ide Bandagadi & Kirhindi. Eile suit alors le thalwog de la Volta Jusqu' son intersection 
ar le degré do latitude nord, — 5 Il est conveau que les habitants des villages fran- 
‘2ls qui, antérieuremeat & la conclusion du préseat arraagement, jouissaleat da druit 
dde péche sur la riviére da Tauoe ou Tendo, continueront & jouir de ce drolt en se con- 
formant aux rigiements locanx.— 0 La frontiire déterminée par le présent arrang 
Seseat ot insrits sur I care cianaesée. — Dan la. pensbe des parties contractan- 
les, te présent arrangement compléte et interpréte la section { de Varicle 3 de Verran 
‘ment du 10 aoat 1889, relatif ain délimitation des possessions britanniques et francaises 
sur In Cote-d'Or, at le paragraphe Snal de arrangement du 26 juin 4834. 
Fait a Paris, te 42 juillet 403, 
‘Les Gouumlssaires britanniques Signé: E. C. H. Daierp, J. A. Crows, 
‘es Commisnies franain: Sign# GaminsHavority 2 aca, 
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Je Nord; Ia révente convention passée entre Ja France et Allemagne a 
@ailleurs prévenu un accord possible entre Londres et Berlin en fixant 
Ja frontiére septentrionale du Togo, 

Du cété du Dahomey, la frontiére du Togo a été établie par deux con- 
ventions conclues avec la France a douse ans d'intervalle. La premitre, 
en date du 24 décembre 1885, délimitait les possessions des deux pays 
jusqu’au 9° paralléle, laissant a lour activité Ja Lache d’acquérir sur ar 
riére-pays des droils qui pussen étre ulilement invoqués dans la suite. 
Allemands et Francais y ont done rivalisé de zale, et les missions parties 
du Togo, celle notamment de MM. Griiner et de Carnap, ont sérieuse- 
ment concurrencé les efforts de nos officiers. La possession de Sansanné- 
Mango et celle du Gourma surtout ont donné lieu a un litige issu, soit de 
la question de priorité des traités, soil de 1a capacité des indigenes avec 
lesquels ils avaient été conelus, 

La convention signée i Paris le 9:28 juillet 1897 a réglé ces difficultés. 
Elle a déterminé la frontitre Est du Togo, au dola du 9° paraltéle, sa 
fronti¢re Nord et'sa frontiére Nord-Ouest ; Sansanné-Mango reste a 1'Al- 
lemagne parce que les Commissaires ont reconnu que les Allemands y 
ayaient conclu les premiers un trailé en bonne et due forme, pouvant 
4lre valablement considéré comme tel; le Gourma, au contraire, est 
altribud ala France parce que le traité allemand, bien qu’antérieur au 
nolre, avail élé conclu avec un chef secondaire et non avec le vérilable 
Souverain de ce pays. Il convient de noler ces deux points, sur lesquels 
on aura a revenir a l'occasion du lilige anglo-francais. 

On remarquera que larlicle 2 de ta convention du 9-93 juillet 1897 (1) 
reconnail le droit de passage aux troupes frangaises, pendant quatre ans, 
sur une portion du lurriloire attribué a I'Allemagne. 

7) Dahomey. On sait que le protectorat de la France a été établi sur 
Porto-Novo dés 1883. Aussi la délimilation avec la colonie britannique 
de Lagos a-t-elle dié prévue, depuis la edte jusqu’au 9 paralléle, par 
Varrangement du 10 aoit 1889. 

Le traeé sur le terrain a été effectué, depuis la cole jusqu’é la crique 
d'Adjarra, soit sur une longueur de 18 kilométres, en juin 1890. Cette 
opération a été reprise en janvier 1896 par lo capitaine James Plé, qui a 
mené a bien, de concert avec les délégués anglais, l'abornement des 
270 kilométres restauts. 























(4) Voici te toxte de cet article 2: « Le gouvernement francais conservera pour 














troupes et son materiel de guerre lo libre passage par la route de Kouandé & ta rive 
droite de ta Volta par Sansonné-Mango et Gawbaga, ainsi que de Kousndé & Paws par 
Sansenné-Mango, pour une durde de quatre aonées, 4 partie do tn ratifieation du prié- 
sent arrangement ».— V. le texte de Ia convention du 9-23 juillet 1897, dans cette Revue, 
1, V (1898). p. 101. 
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Drains ne Dv ainee eee 1! 


‘Au Nord-Ouest du 9 paralléle s'étend la région contestée, souvent par- 
courue par nos explorateurs et déji occupée par des postes francais. 
Une pertioularité de la frontiére entre le Dahomey et le Lagos, c'est que 
si on la prolongeait vers le Nord, elle rencontrerait le Niger un peu au- 
dessous de Say, C'est 1a un des arguments employés par nos rivaux bri- 
lanniques pour contester nos droits sur les territoires situés au Nord- 
Ouest du Dahomey, et co n'est pas un des meilleurs. 

‘Tels sont les actes internationaux qui réglent la situation politique 
des diverses colonies de la edie; voyons maintenant quelle a été Voeu- 
vre de nos explorateurs en dehors des territoires ainsi définis. 





La pénétration dela boucle du Niger a été effectuée,soit par le Sénégal, 
soit par les établissements frangais du golfe de Guinée: Les seuls enne- 
mis redoutables que nous ayons eu 4 combattre ont été les Musulmans, 
‘Youareg du Moyen-Niger, ou sujets d’Ahmadou et de Samory. 

Samory,Sultan du Ouassoulou,aprés avoir accepté notre prolectorat par 
lo trailé du 28 mars 1887, conclu avec le capitaine Péroz, et renouvelé 
on 1889, est le seul adversaire que nous n‘ayons pu réduire encore. Il s'est 
retiré peu peu devant nos troupes, dévastant les régions qu'il a successi- 
vement envehies, et se trouve actuellement dans le voisinage immédiat 
des Riviéres du Sud. Le revirement qui s'est, produit chez lui parait 
avoir élé délerminé par In protection que nous avons accordée a son 
ennomi Tidha, Roi du Kanadougou, 

Ahmadou, Roi du Kaarla, dont 1a capitale est Nioro, avait signé le 
12 mai 1887 un traité de protectoral avee la France; son fils Madani gou- 
vernait alors le Ségou, et la bonne volonté de ces deux Etats, situés sur 
le Haut-Sénégal ot le Haul-Niger, était indispensable a notre extension 
a Soudan. Mais le traité n'ayant pas élé observé, le colonel Archinard 
dirigea une expédition contre le Baninko et le Ségou, qui se soumirent. 
La ville de Diéna fut oceupée le 2 février 1891, et le eapitaine Briquelot 
nommé résident  Ségou, On forma aveo Sansanding et quelques terri- 
toires de la rive gauche du Niger un second Etat qui fut donné A notre 
protégé Mademba. 

L'almamny du Fouta-Djallon, dont la capitale est Timbo, avait accepts 
notre protectoral le 30 mars 1888, Mais c'est en 1806 seulement que 
Voceupation de ce pays est devenus effective ; M. de Beckmann, admi- 
nistrateur principal des colonies, a oblenu des chefs une nouvelle reean- 
naissancede notre protectorat et est resté & Timbo comme résident, avec 
lune garnison francaise. 

‘Au cours de sa premiére mission (1887-1888), le capitaine Binger a 
traits le 14 juillet 1888 avee’Tidba, Roi du Kanadougou, puis pareouru les 
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Etats de Kong, de Djimini, d'Anno, de Bondoukou, signant partout des 
trailés ; il a ouvert @ notre influence des territoires d’une superficie de 
250,000 kilométres carrés environ. En 1892 le méme officier ost retourné 
4 Kong et, revenant 4 la ebte parla riviére Comoe, a traversé les pays 
inconnus de Diamara et de Ganné, avec lesquels il a passé des trailés. 

Dés 1889 le capitaine Quiquandon était nommé résident auprés de 
‘Tiéba, a Sikasso,capitale du Kanadougou. Tidba est mort le 28 janvier 
1803 et son frére Demba lui a succédé, 

Le commandant Monteil, parti de Ségou, sur Ie Niger, le 98 décembre 
1890, a traversé Sikasso, puis San, Dori, capilale du Liptako, Barani, au 
Sud de Bandiagara, Lanfieza, capitale du Datina, signant des traités dans 
Ces quatre villes, et résidé plusieurs mois a Ouagadougou, capitale du 
Mossi, On sait qu'il put gagner ensuite le Sokoto, puis le Bornou, et faire 
le tour de force de revenir par Tripoli (actobre 1892) aprés avoir traverse 
Je Sahara. 

Le Mossi a 64d visité par le docteur Crozat en avril 1890; le naba de 
Ouagadougou, Bocary, I'a fori bien reen et lui a déclaré quill voulait 
faire alliance et amilié avec les Francais, Le méme naba a député un en- 
voyé spécial en 1891 au capilaine Marchand, alors ikasso, pour lui 
Aéelarer que la route de Ouagadougou nous était ouvorto, 

Le Mossi et les Etats environnants ont fait Pobjet, en 1898, de la mis- 
sion ditigée par le commandant Destenave. Cet officier a renouvelé lo 
Wwaité conclu par Monteil en mai 1891 axee l'émir du Liptako, quia con- 
Senli & recevoir un résident avee eseorte & Dori, sa capitale. En mai 1898, 
Iecommandant Destonave a signé, a Quahigouya, un trailé de protectorat 
avecle naba du Yatouga, qui a accepté aussi un résident avec escorte, 

Le Macina, riverain du Niger, comple un million dhabitants ; il est 
borné au Sud par le Ségou, et sa capitate est Bandiagara ; une autre ville 
importante du Macina est Mopti, sur le Niger. Le oi idioni, qui nous 
Glait Hostile, élant mort en 1888, son suecesseur Seidou-Ali ft quelques 
onverlures au colonel Archinard. Cet Elat passa ensuite momenlané 
meal sous la souverainelé de note ennemi Ahmadou, ehassé par nos 
troupes de Nioro. Lo colonel Archinard a divigé une expédition contre 
iui en 4898 et Ya chassé du Macina. C'est a la suite de celle campagne 
due hos canouniéres ont pu descendre jusqu‘a Mopli, et de ta a Tom- 
bouctou. , 

En 4887, te lioutoudut de vaisseau Caron avait descendu le Neuve sur 
1a canonniére, le Niger, depuis Bammako jusqu'a Koriumé, non loin de 
Tombouctou ; il avait eherehé a nouer des relations avec celle ville, 
mals avait échoud par suite des intrigues de Tidiani, alors Roi du Ma, 
cing. En 1889, Ie lieutenant de yaisseau Jaime s'avancail jusqu’au 
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méme point sur ta eanonniére le Mage, et ne réussissait pas davan- 
age.Le 12 décombre 1893,aprés la campagne contre le Macina,le liente- 
nant de vaisseau Boiteux entrail d Tombouctou avee quelques hommes 
Je 28du méme mois, Venseigne de vaisseau Aube élail atlaqué et iné 
par les Touareg, entre Kabara et Tombouctou, M. Boilenx, sorti dela 
ville de Tombouctou au bruit de la fusillade, n’ayant pu arriver & temps 
pour le dégager. 

En 1880 et, 1890 le lieutenant de vaisseau Hourst avail étudié le cours 
du Niger entre Bammako et Seguiri. Ce méme officier a pu descendra 
Je cours entier du fleuve avec trois chalands en 1806, Parti de Kabara le 
38 janvier 1896, il a noué de bonnes relations avec les Touareg Aoue- 
liminden, est resté prés de six mois i Say, qu'il a trouvée sous line 
fluence de notre éternel ennemi Ahmadou ; chassé par nous du Ségou, 
puis dau Mucina, ce chef essaye de se reconstituer un Royaume sur le 
Moyen-Niger. Le lieutenant Hourst est sorli du Niger par Ia rividre 
Ouari en octobre 1896. Son remarquable voyage compléte la belle mis. 

‘on duapitaine Toutée. I est bon de remarquer que ¢e sont deux offi. 
iers francais qui ont los premiers navigué sur le Niger, en amont de 
Houssa, et détruitia 1égende de 1a non-navigabilité de co Aeuve (1). 

Undes premiers fruits de la mission Hourst a été le teaité signé le 
14 mai 1897 entre le lieutenant de Chevigné ot les mandalaires aulorisés 
‘lu fameux Madidou, Aménokal ou chef des ‘Touareg Aoueliminden, 
dont Vautorité sétend du Mossi a VAtr. Cest un traité d'alliance ot de 
commeree, comporlant, en outre, engagement des Touareg de ne 
conclure de trait analogue avec une puissance étrangére que par notre 
intermédiaire. 

‘Tels sont les trails généraux de notre expansion dans Ia partie Nord 
du bassin du Niger. Au Sud de ce fleave, dans la région limitrophe des 
Riviéres du Sud et dit Gold Coast, le eapitaine Marchand a poursuivi 
Touvre de Binger. Le Roi de Tiassalé, sur le grand Laliou, qui est-un 
centre commercial important, aprés avoir trailé avec Padministrateur 
Bricarl en 1891, refusa pourtant de laisser passer le capilaine Marchand, 
aqui dul s'emparer de Tiassalé, oi il Inissa un résident et un poste (Juin 
1898). Tl traita ensuite, le 49 décembre 1893, avee les chefs du pays de 

‘anra, dont a capitale est Wassaradougou, et s‘avanca jusqu’é Ségou, 
Sur le Niger, par le Baowlé, Tengrola et Sikasso, I revint a la cole par 
Kong, oi il établit un marché (2), 

‘a plupart de ces missions et de ces expéditions so sont potirsuivies 
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{t) Sur ta mission Hourst, V, Butletin du Comite de UAfrique francaise, novem= 
bro 4896, } 
(2) V. Bulletin du Gomité de PAfrique frangaite, octobre 1898, ; 
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fort loin des territoires revendiqués par la Royal Niger Company ; elles 
intéressaient plutot Varriére-pays de Sierra-Leone et de Libéria etont pu 
faciliter les conventions de délimitation citées plus haut. Nous avons & 
relater maintenant des missions d'un autre ordre, dirigées au Nord du 
Gold Coast, du Togo et du Dahomey. Elles eurent 4 surmonter, non seu- 
lement les difficultés naturelles, mais la concurrence de rivaux 4 un 
moment fort actifs ; certaines expédilions furent des courses de vitesse 
entre Frangais et Allemands. 

La premiere de ces missions est celle du commandant Decur et de 
Y'administrateur Alby. Partie du Dahomey le 17 octobre 1894, elle visita 
Je Borgou ou pays Bariha, et conelut avec le Roi de ce pays, a Nikki, le 
26 novembre, un trailé de protectorat, aux termes duquel la France seule 
ale droit d'entretenir un résident et une garnison dans la capitale du 
Borgou. Cet acte placait sous notre influence le Sougou, dont la capitale 
est Ouangara ; un trailé analogue avail été conclu avec le Séméré quel- 
ques jours auparavant (13 novembre 1894). La mission se dirigea ensuite 
vers Sansanné-Mango et le Gourma. 

ASansanné, elle trouva un de ces fameux imprimés remis par un 
mulitre an service de la Cole-d’Or, Fergusson, et que la presse britan- 
nique qualifie du nom de traités. On examinera plus tard quelle peut 
étre leur valeur. Ce document portail la date du 8 aoait 1894. 

Le commandant Decour quitta Sansanné le 6 janvier 1895; M. Alby y 
arriva et passa un lraité quelques jours plus tard. Mais dans l'intervalle 
ce point avail é16 visité par la mission allemande Griiner et de Carnap, et 
il est vraisemblable que celle mission y avait trailé, puisque l'arrange- 
ment franco-allemand du 9-23 juillet 1897 a Inissé Sansanné-Mango & 
FAllemagne. 

M. Decceur se dirigea en hale vers le Gourma, pays fort important. IL 
alteignit Grand Pama le 14 janvier 1895 et y apprit que le Roi de Gourma 
résidail @ Fada N’Gourma. Le commandant gagna celle ville et ¥ passa 
avee lé Roi Bantchandé un traits qui plagail le Gourma sous notre pr 
tectorat (20 janvier 1895).Peu aprés, le lieutenant Von Carnap signaitavee 
Je chef de Kankantchari un traité qu'il prétendsit applicable au Gourma 
tout entier; Decoour, qui le rencontra dans cette ville, lui représenta 
qu'il stait trompé, et qu’au lieu de traiter avec le vrai Souverain du pays, 
il avail trailé avec un chef vassal (1). 

Les négociateurs de arrangement du 9-23 juillet 1897 ontreconnu que 
Von Carnap avait en effet commis une erreur, et le Gourma est resté a 
Ja France. 









































(1) V. Butetin du Comité de PAfrique francaise, novembre 1895, 
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Le lioutenant Baud, de la mission Decosur, avait quillé son chef au 
sortir du Borgou, el avait marebé seul vers Say, qu'il atteignit le 25 jon- 
vier 1898. Il y passa le 29 un traité avec le Roi Ahmadou. M. Deeceur ar~ 
riva dans colle ville le 2 février, et le docteur Griiner (mission allemande) 
Je 20février seulement. Les deux officiers frangais descendirent ensuite le 
long du Niger, M. Deccsur préeédant de quelquesjoursJelieutenant Baud, 
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qui traita (février 1898) avec le chef d’Omola, ville siluée sur le Niger on 


amont de Bous: : 

Le 48 avril 1895, M. Baud arriva a Nalérougou, résidence du Roi de Mam- 
poursi, chef de Gambakha et y passa un traité ; le 24avril, trail avec 
Te chef de Liaba, et le 4* mai 1805 avec le chef de Ou, & qui Fergusson 
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avail laissé un de ses imprimés. « Ce dernier traité avail une importance 
capilale ; il assurait la Hisison du Dahomey a la Cote d'ivoire, qui est le 
grand résullal du voyage de M. Baud » (1). 

Cotte mission, qui assurait notre influence sur Ja partie Est de la bou- 
clu du Niger, nous donnait aussi des droits sérieux 4 Ia possession du 
fleuve en aval de Say, Sous ce rapport, elle fut utilement complétée par 
les missions de M. Ballot el du capitaine Toutée. 

M. Ballot, gouverneur du Dahomey, parti de Colonou le 28 décembre 
1894, traversa le Schabé, le Borgou et atteignit Boussa, sur le Niger, le 
98 janvier 1895. 1 installa des postes dans ces deux pays, A Parakou, 
Ouari, Bassila ot Schori, et laissa @ Psrukou un résident chargé de nos 
relalions avec les chefs de Gambari, de Djougou, de Kousndé et de 
Bouay. 

La mission du capitaine Toutée est fort inléressante. Il a le premier 
fait acto d’oceupation effective & Badjibo, on aval de Boussa, et remonté 
le Niger depuis ce point jusqu’d Sinder, alors que les Anglais, maitres 
des bouches du fleuve depuis dix ans, n'avaient jamais tenté pareiile 
qeuvre politique ot scientifique. 11a détruit le premier cette légende de 
Ja non-navigabililé du Niger que nos rivaux — et non des moindres, 
sir Edward Malet par exemple, le plénipotentiaire britannique & Berlin 
en 1885 — avaienteréée, ot quills avaient intérat 4 entretenir (2). Ia, de 
plus, révélé que Vinfluence de la Royal Niger Company s’étendait beau- 
coup moins loin que ne le voulait une aulre légende, 

Le capitaine Toutée partit du Dahomey en décembre 1895, ayant pour 
instructions d'installer un poste sur le Niger, aussi prés que possible 
du 9 degré, mais au deli, bien entenda, du dernier poste anglais. On 
ignorait 4 ce moment 1a limite exacte de Voccupation britannique ; on 
pensait que c’étail Boussa, 1a Royal Niger Company laissant publier des 
télégrammes qui donnaient  enlendre que ses vapeurs remontaient jus 
qu’a ce point. On croyait aussi que les Anglais entretenaient un résident 
a Tchaki, 4 mi-chemin du Niger et de Carnotville. 

Le capitaine Toutée ful done surpris, lorsqu'il arriva & Tehaki, d’ap- 
prendre qu'on n'y avail jamais yu d’Anglais. 11 traita dans cette ville 

avec le Roi Ajani et y Inissa M. de Pas comme résident. La mission at- 
teignit ensuite Kitehi, puis Kayoman, oit des traités farent conclus, et 
arriva au Niger le 13 février 1898, en face de Badjibo. Le poste d’Aren- 
berg fut créé sur la rive droite du fleuve. 
Contrairement & l'opinion recue, il n'y avail pas d’établissement an- 





























() Buttetin du Comité de CAfrique francaise, décembre 189 


(2) Sur Vhydrographie du Niger, Y. Commandant Toutée, Dahomé, Niger, Towards 
Paris, A. Colin, édity 1897, p. 398 ot suiv, ~~ ae idle 
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giais en cet endroit, ct ‘M. Toutée ne lrouva la premiére trace de I'in- 
fuonce anglaise qu’a Géba, 4 36 kilométres au-dessous de Badjibo. En~ 
core cette manifestation de la souveraineté de la Royal Niger Company 
Giait-elle bien sommaire. Ily avait 1 un noir nommé Wilhem, se disant 
agent de la Compagnie, qui échangeait les produits britanniques con- 
tre ceux du pays. Un pelit vapeur, venant de Lokodja, touchait & Géba 
toutes les trois semaines. 

La fondalion du poste d’Arenberg ful suivie d'une protestation de Y'a- 
gent de Lokodja, M. ‘Watts ; elle était datée du 13 mars, et M. Toutée 
fail observer avec raison que le long délai — 25 jours — qui s‘écoula 
entre son arrivée a Badjibo et cette protestation lend a démontrer que 
ce point était en debors de la sphére d'action de la Compagnie. 

Le % mars 1895, le capilaine quiliait Arenberg, oit il laissait deux 
officiers et la majeure parlie de son escorle, et remontait le Niger sur 
des chalands qu'il avail construils, avec des équipages improvisés. Il 
franchissait heureusement, mais non sans peine, les fameux rapides de 
Boussa, touchait 4 Yaouri le 25 avril, trailail en mai avec le Roi d'tlo, 
puis alteignait Gomba, ville importante, siluée 4 Tembouchure d'un 
affluent navigable qui est une route d'accés au Sokolo. Au dela de ce 
point il trouva le pays dévasté par le chef Yolof Ali-Bouri et par Ahma- 
dou, le Sultan dépossédé de Ségou. Le Roi de Say, nommé aussi Ahma- 
dou, regut bien M. Toulée (octobre 1895); on a vu qu'il avait traité le 
29 janvier préeédent vec le lieutenant Baud, de la mission Decasur, 

Mais influence des Touareg Locmaten est grande a Say, et leur chef 
Boubskar finit par faire allaquer la mission, comme elle approchait de 
‘Sinder. La petite troupe se défendit vaillamment et mil ses agresseurs en 
fuite (S juin 1895). Mais il était impossible de passer, sur un fleuve 
inconnn, oft les pirogues échouaient ou chaviraient fréquemment, au 

milieu de populations hostiles. La mission redescendit le fleuve, faisant 
le toup de feu contre l'ennemi installé sur les rives, et dans une siluation 
périlleuse. Le sang-froid et la vigueur du capitaine Toutée et de Vadju- 
dant Doux, la discipline de Ieurs hommes, la sauvérent. La mission 
revint & Arenberg le 13 juillet 1898, ayant signé, quelques jours aupara~ 
vant, un trailé avec Je Roi de Boussa. M. Toutée traversa ensuile les 
possessions de la Royal Niger C*, toujours sur le Niger, pour regagner 
le golfe de Guinée, puis le Dahomey 

Sila mission n’avail pas signé ce traité de Bobssa lors de son premier 
passage, c’est que M. Toutée y avail trouvé un de ces fameux documents 
anglais rédigés en forme de trailés. « Le Roi, dit-il, me I's présenté com- 
ime un Cerlifieal de bonnes relations émanant des marchands d’lgga, qui 
loi payaient un tribut de 80 sacs de cauris pour étre dispensés de droits 
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de douane sur leur sel». A son retour, le Roi insista 
qui son expédition sur le Niger avait valu un gra 
indigenes, signat un trailé avec Jui. 
laine, et lui di 


pour que M. Toutée, 
nd renow parmi les 
Je le remereie, raconte le eapi- 
‘qu'il m'avait pas hesoin de papier, puisque j’en avais vu 
un dans son Coran, et que ee papier venait des blines de Rabba, qui ne 
Sont pas mes fréres. — Mais il n'y a pas de blancs a labo, répond le 






































Ro}, et ceux de Lokodja ne peuvent rien pour 
Sont marchands de sel. Ils m'ont donné 
doivent un tribut aunuel de 
niers k 


moi, lls me Vout dit, ils 
un papier qui prouve qu’ils me 
#0 sues de cauris, c'est pourquoi mes doua- 
ent passer leur sel. Mais je n’ai jamais voulu étre 


car ils ne peuvent me commander ni me défendre », 
signé, 











leur enfant, 
Le trailé fut done 








Col incident montre que les agents anglais n'ont pas loujours rensei- 
gué les indigenes sur la porlée exacte des démarches quiils tentaient 
auprés deux. On en trouvera d'autres preuves plus loin, 





Liensemble de ces expéditions nous avait acquis des droits sérieux 
dans la boucle du Niger,oit nos exploraleurs avaient trailé avec la plupart 
des grands Etats. Nous pouvions poursuivre dés lors l'euvre de délimi- 
lation générale restée en suspens et présenter & nos rivaux des bases de 
discussion extrémement fortes. Notre gouvernement pensa done que la 
diplomatic pouvail étre utilement suisie de 1a question, et c'est dans cet 
esprit que fut rédigé Varticle B de In déctaration signée A Londres, le 
18 janvier 1896, par lord Salisbury et M. de Courcel (1). Cet article était 
ainsi concu: a 

« Les deux gouvernements conviennent de nommer des Commissaires 
délégués par chacun d'eux, et qui seront chargés de fixer de commun, 
accord, aprés examen des titres invoqués de part et d’autre, 1a délimita- 
tion Ia plus équitable entre les possessions francaises et anglaises dans 
Ja région située a YOuest du Bas-Niger ». 

Mais & ce moment les titres que pouvail invoquer la Grande-Bretagne 
étaient do minime importance, car ni la Royal Niger Co, ni les colonies an- 
glaises n’avaient déployé la méme activité que nous. Le capitaine Lugard 
lait yenu en pays Bariba (Nikki) en novembre 1896; le muldtre Fergus- 
son avail remis en divers endroits ses formules imprimées, et e'était 
out. 1 parnt done que l'Angleterre cherehait 4 s’assurer d'autres titre 
car, au moment oit des Conférences devaient s‘ouvrir, sir Taubman Gol- 
die, directour de la Royal Niger, et sirW. E. Maxwell, gouverneur du Gold. 
Coast, commeneaient A organiser des expéditions vers le Borgou, le Mossi 
et le Gourma, 
us assistons aujourd'hui & Ia répétition exacte de ce qui se produi- 
sil alors (fin de 1898 et 1896). Aux droits invoqués, l'Angleterre veut op- 
poser le beati possidentes, et sos officiers péndtrent sur les Lerritoires. oft 
les nolres les ont préeédés, qu’ils ont soumis a notre influence. 
us n'avons pas a juger ici ces procédés, mais seulement a constater 
wis n'ont pas porté de fruits, Hs onl failli nous surprendre, mais nous 
tes avons connus assez & temps pour les déjouer. Notre ceuvre, un ins- 
ant suspendue, » été reprise avec une vigueur nouvelle; et les missions 
Destenave, Baud, Brotonnel, Voulot et Chanoine (1896-1897) marquent 
‘ne nouvelle période de notre expansion, celle de occupation effective. 

















\1) On se rappelle que objet principal de cette convention était ta délimitation des 
Powessions ou sphéres dinfluence des deux pays dans la péniusule indo-chinoise, — 
Vs celte Reeue, tI (1866), p. 48. 
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Elles furent placées sous la haute direction de M. Ballot 
Dahomey et du colonel deTrentinian, lieutenant gow 
francais. 


+ Gouverneur du 
verneur du Soudan 


Te lieutenant de vaisseau Bretonnet, parti de Parakou, au Nord de 
Carnotvlle, le 1" janvier 1896, établit des postes a Bori, Saor, Bouay, 
Kandi et lo. I suivit ensuite ta-rive droite du Niger, et occupa diffé- 
Tenis points, 

Pans le méme temps le capitaine Baud, ancien adjoint du comman- 
dant Deecenr, était nommé résident au Gourma quill occupait effective 
ment (1). 

En mai 1896, les lieutenants Paul Voulet ot Chanoine étaient envoyés 
au Mossi ; ce pays, qui compte pris de trois millions d’habitants, et dont 
1a superficie est de 80.000 kilométres earrés, est riche et tres bios orga- 
nisé (2). La mission, qui comprenait 213 combattants, pacifiale Yatenga, 
entra le 22 aotit 1896 4 Goursi, le 27 aoit a Yako, le tor septembre a 

Ouagadougou, capitale du Mossi, qu'elle dépassa, ot signa Sati, le 

19 septembre 1896, un traité de protectorat avec flamare Mariac, Roi du 

Gourounsi. 

MM. Voulet et Chanoine, en revenant a Ouagadougou, trouvérent 
Boskary, naba ou Rof du Mossi, peu disposé & se soumetine ot recon 
naitre notre autorité. Leur petite troupe dut bientot combaltre, au grand 
désavantage de Bockary, que les siens abandonnérent eu a pen. En 
Janvier 1897, Kouka Kountou, frére de ce naba, fit sa soumission, avec 
de crand nombre de chefs ; tous signérent, le 20 janvier 1897, tun traité 
de protectorat avec la mission francaise. 

En exécution de article 9 de ce trailé, le eapitaine Seal fut nommé 
résident de Franee 4 Ouagadougou, avec une escorte de 200 tirailleurs 
ctdo 70 eavaliers. 11 prit possession de son poste le $0 févriee 1897. 
—Woceupation effective du Mossi était ainsi réslisée, 

Les lieutenants Voulet et Chanoine étaient arrivés bons Premiers au 
Mossi, mais il lait temps dagir. Quelques jours aprés, en effet, M. Vou- 
lel Giait informé qu’une mission ditigée par le résident de Coumassie, 
Sir Donald Stewart, s'avancait vers Ouagadougou. I éerivit aussitota cet 
officier pour Ini donner connaissance des traitée récemment conelus, 
ajoutant « qu'aucune mission élrangére et qu’aueun sujet d'une nation 
autre que la Frange ne sauraient Pénétrer sur les lefritoires du Mossi ou 
du Gourounsi sans autorisation spéciale » (janvier 1897 

MM. Voulet et Chanoine se 
































Portérent au devant du capitaine Stewart, 
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quills rencontrérent, le 7 fSvrier 1897, 4 relstbass lo 9 février, les 
i i le modus vivendi suivant : 
aes ee retirera au dela de In frontiére du Mam- 
poursi, ct, simultenément, la mission francaise se retirera zs an is is 
frontiére du pays de Tenkoudougou, la seen ea eo ee 
i dey ju Mossi ou forme un Etat ix “ & 
rie Rte saheracial tos Isacons gl port 
é uvernements respectifs » (1). , 
ecg uals du Gourounsi, dont le Roi Hamara Mariac avait, 
comme on {'a yu, reconnu notre protectoral par le traité du 19 a 
bre 1896, fat effectuée peu aprés par le liculenant Chanoine. Co a al 
alors en guerre contre le chef Baba-To, et une mission anglaise, gee 
par le lieutenant Henderson et le mulatre Fergusson, lui en 
Proposé, Pailleurs sans suecis, 'appui de leurs forees contre estat 
consenfail a déchirer ee trailé. Rour récompenser la fidélité Salsa 
M. Chanoine poursuivil Baba-To et Tui infligea des pertes sensi a 
Il se dirigea ensuite vers Asseydou, point important situs ss ee 
baka et Oua, et signa un trailé de protectorat avec le Roi (21 mars a, 

A Funsi, le Koi lui montra une lettre par laquelle les agents du o 
Coast Vinformaient que son pays étail protectorat anglais ; elle éta 

‘to en anglais, Iangue que le Roi de Funsi n’entendait pas. M. Ch 
noine la lui traduisit et le Roi protesta contre interprétation nei 
aflirmant que son pays ne relevail pas du Gold Coast, mais du Becca f 
Une déclaration de vassalité du Funsi vis-a-vis = Hamara fut rédigée 
et icais et en arabe, devant Vassemblée du village. 

Sear eels ‘M. Chanoine arriva & Léo, autre dépendance du Gou- 
rounsi, et il y trouva un poste de tirailleurs Inissé par Henderson gl Fer- 
sgusson, avec un de ces imprimés sur la valeur desquels nous: étions alors 
fixés. Aprés la signification faite par M. Voulet au: agente breed 
de notre protectoratsur le Gourounsi, cette occupation était toutau moins, 
comme disent les Anglais, un acte peu amical, et le rejet par Hamara 
des propositions des deux agents précités lui Olait toute excuse, _ 

Le capitaine Scal, résident au Mossi, aussit6t prévenu, quitta Sones: 
dougou et rej ignit le 9 avril M. Chanoine & Léo. I fut. décidé que les Ii. 
‘ailleurs seraient reconduits a Yarba, ol se trouvait le capitaine Stewart 
resident a Coumassie. Peu aprés, nos deux officiers recevaient les debris 
de la garnison anglaise de Oua— indament occupé par les forces, ee 
hiques, Ia mission Baud-Vermeersch ayant signé a Oua des traités de 
protectorat réguliers en 1894 — qui venait d’étre allaquée\par les bandes 
de Samory ; Fergusson avait été tué et Henderson fait peponiiee: 




















(UV. Rudletin du Comite de PAfrique francaise, uot 1897. 
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Le 20 avril 1897, MM. Seal et Chanoine arrivaient 4 Yarba. Sir D. Ste- 
Wart émil des prétentions singuliéres. ll déelara que le Gourounsi était 
anglais — i ce moment iln'y avait plus dans ee pays que des troupes fran. 
gaises et pas un seul soldat anglais —et que Baba-To en était le Souve. 
rain légilime. — La vigueur de nos officiers abrégea les discussions. Le 
capitaine Scal, en effet, déelara qu'il allait altaquer immédiatement Babs. 
To si le eapilaine Slewart persistait dans sa maniére de voir. Larrange- 
ment suivant fut alors conclu (2 avril 1897): 

« Sir D. Stewart prit la responsabilité, 
de toutes les agressions que pourrait c 
ou d'autres protigés francais Baba-To, et de maintenir ce dernier & trois 
dournées de marche d'une frontiére provisoire, fixée entre les agents 
frangais et anglais pour éviter les difficullés. Cette frontiére provisoire, 
crest Ia Volta orientale, depuis le Mampoursi, puis la frontiére de Keun. 
dougou, qui passe a Yarba et a Bélélé. Elle sauvegarde tous nos droite 

en ce qui concerne le Gourounsi et le pays d’Asseydou » (1). 

les belles missions des Heutenants Voulet et Chanoine avaient done 
assure, non seulement notre influence, mais notre souveraineté défini. 
live sur le Mossi, le Gourounsi et leurs dépendances. 

Le chef de balaillon Destenave, commandant de la région Est-Maci 
8 réalisé les mémes résultats au Nord-Est de ces deux pays. Il a insiallé 
4 Dori tne grande résidence dont Vaetion s'étend sur rAribinda et 'Ou- 
dala jusqu’’ Gao, Kandadji et Ayorou sur le Niger, le Liptako et le Yaga. 
Ila ensuite oecupé Say, oit Ie capitnine Botbeder est eniré le 19 mai 
1897. 

Enfin la ville de Nikki, on pays Bariba, oit le commandant Deeaeur a 
traité 1026 novembre 1894, et que Ie eapitaine Toutée a visitée en 1895, « 
G16 oceupée par nos troupes en novembre 1897. Elles avaient éracué, 
pew auparavant, sur Vordre de notre gouvernement, Ia ville de Tehaki, 
Teconnue au Sud du 9 paraliéle. — En pays Bariba nos postes se lrow. 


valentdone échelonnés sur une ligne allant de Boussa, par Kayoman et 
Kitchi, jusqu’au % parallite, 

















‘au nom de son gouvernement, 
ommetire contre le Gourounsi 
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A cot ensemble de droits, issus de la priorité des explorations 
francaises, des trailés, puis de la prise de possession, Ia Grande-Bretagne 
Cppose des arguments de deax ordres, basés, les uns sur des considera. 
Hons théoriques, les autres sur des faits discutables. 

Nos rivaux estiment que Varticle 2 des déclarations du 8 aod 1800 qui 





(1) Bulletin du Comité de Afrique francaise, aout 189% 
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pour : Sud de ses 
é jite & la zone d'influence de la France, au 
Ee anita Ja ligne Say-Barua, ne lui permet pas de 
possessions: méditerranéennes, la sai Neer clases faeees 
vt a la possession du cours du iget int ‘ 
me en 
ome notre action; quant a ceux de la rive droite, lesdiles déclarations 
Jes concerent pa ae 
pe méme de article indique, en effet, qu'il n'est Les apa 
{une délimitation dans le bassin du Niger, mais d'un partage iiss 
aus diait alors objet de toutes les convol- 
au Soudan. En fail, le lac Tchad ét e a 
agissail yer Vaceés. On convint que 
lises, et il s'agissail de nous en ménage : 
Grande-Bretagne y accéderait par I'Ouest, la France pat. 2B Nord. se 
ligne fut prolongée jusqu’au Niger, englobant tes pays oit Yon sor 
Yautorité de 'Angleterre assise, mais si ella indiquail le pola one a 
i elle ne pouvait trancher a 
de notre influence sur la rive nord, el Bt 
question territoriale sur la rive sud, ‘Autrement, eneffet, les Berne ad 
du 5 aodt se trouveraient concerner nos: stebitesanenie du oe 
née, et il est de loute évidence qu’elles ne s'y appliquent pas. ae 
cialours ne se sont pas préoecupés un instant de savoir si ie pave Ba 
i dans la sphére influence 
bas, par exemple, rentraient ou non la f 
Naseetins méditerranéennes. Toutes les régions de la bone as aa 
© a e 3 fallu septans d'ef iy 
iaient alors a pou prés inconnues; il a efforts, 
tes ‘owen du 5 aoat 1890, pour qu’elles pussent ‘faire race 
Vobjet de négociations diplomaliques. Il n'y avail pas a trancher alors 
sane question qui n'était pas née. aide : 
Mats supposons que ces actes aient laissé i l'Angleterre ai Sree 
ves du Niger au-dessous de Say. Oit s'arrétera done sa souveraine g 
Ja rive droite ? On nous répond : elle sera limitée par le méridien de ae 
jusqu’ la mer. Voila une rive bien étendue, comprenant a ig 
Tautres fleuves, Lagos, et méme une partie du Dahomey ! Quoi! spe 
xociateurs auraient mis tout cela dans une dél imitation des e ied 
‘influence de nos possessions méiilerrandennes, otis n’auraient as 
trouvé le inoyen de le dire ! Pareille interprétation serait, on Ie voit, 
Uerement inadmissible. - F 
le paragraph Sal dota déclration anglaise nous lie sur lure 
intentions. Apres avoir stipulé qu'une Commission sera chargée de fixer 
les dialls de la ligne Say-Barua, elle ajoute que « les Coumnissaires 
auront également pour mission de déterminer les zones d in 
pectives des deux pays dans la région qui s’étend a !'Ouestet au Sud du 
Moyen et du Haut-Niger ». ha ig 
Les néguitere on level ontnltement distingagore as Lria 
res au Nord du Niger et ceux situés au Sud et a Quest qe ce fleuve. Les 
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premiers font objet d'une détimitation formelle, les seconds d'un accord 
de principe tendant 4 la méme fin. 

L’argument tiré des déclarations du § aot 1890 ne saurait done étre 
ulilement invoqué, 11 en est de méme d'une objection d'un autre ordre, 
hasde sur ce fait que le méridien suivi par In frontiére orientale du Da- 
homey rencontre, le Niger un peu au-dessous de Say. L’srrangement 
anglo-francais relatifa cette frontiére est du 10 aoiit 1889, el la thése an- 
glaise suppose que les négociateurs de 1890, en adoptant la limite de 
Say surlo Niger, auraient eu en vue le prolongement éventuel de ta fron- 
lidre du Dahomey jusqu’au Niger, tout le lervitoire situé a Est de la 
frontiére ainsi prolongée devant rentrer dans la sphére d'influence bri- 
tannique. 

Celte interprétation est beaucoup trop large, ear elle suppose que les 
signataires des déclarations de 1890 auraient sous-entendu les hases de 
Yaccord intervenu, bases qu’ils eussent pu facilement énoncer, en stipu- 
lant que la ligne Say-Barua partirait, non pas de Say, mais du point o& 

Le méridien de la frontiére entre le Dahomey et Lagos rencontre le Niger. 
De plus, ce point d'interseetion n'est pas 4 Say ; il se trouve au-dessous 
de cette ville, ce qui prouve encore que les négociateurs de 180 ne s’en 
sont pas préoeeupés en adoptant la ligne Say-Barua. 

Mais peut-on vraiment supposer que la frontiére du Dahomey, arrétée 
au % paralléle par l'accord de 1889, ait été implicitement prolongée de 
quelque cent lieues vers le Nord? Pareille supposition revient a dire 
quill y a des délimitations tacites, et nous ne sachons pas que ce genre 
de conventions se rencontre dans le droit international 

Nons tenons done pour démontré que la France n’avait jamais 
reconnu & la Grande-Brelagne Ia possession des territoires de la rive 
droite du Niger, en aval de Say, et qu'elle était fondée a s'y étendre, en 
tenant compte des droits acquis. 

Jusqu’ot s'étendait Vinfluence britannique, et comment s'est-clle 
exercée? Ce sont deux points importants a déterminer. 

Remarquons tout d'abord qu’on se faisait illusion, en 1890, sur Is 
sphére d'action de l'Angleterre, et qu'on croyail son autorilé élablie au 
moins jusqu’a Boussa, point au deli duquel la navigation du Niger 
devenait impossible, d'aprés opinion ginéralement reeue, et que 
sir Edward Malet, plénipotentiaire & la Conférence de 1888, avait cont: 
bué  accrédiler. Un livre publié par un Franeais en 1890 (1) qualifie 
Boussa « d’emporium anglais és important +, Gomba, de « poste an- 
glais trés important au point de vue stratégique » ot déclare « comme un 






































(1) Le Soudan alpérien, par Mario Vivarez, ingénleur civil, conseiller général d’Alger, 
Paris, Cerf, 4890, p. HF ot 06, 
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fait contee lequel il n'y a pas a théoriser » que les Angisis ont méme 
tun poste avaneé i Say. Ces illusions n’élaient pas encore dissipées en 
4895, et M. Toutée en cile quelques exemples (1). 

Noire erreur étail grande, mais parfaitement excusable. Non seulement 
ta Royal Niger C* gardaitle plus profond silence sur la ache qu'elle 
avail assumée — el qu'elle a fort mal remplie, de Vaveu méme des inté- 
ressés, — mais V'acoés de son terriloire était interdit aux profanes. Les 
missions de M. Mizon, plus tard celle du lieutenant de vaisseau d'Agoult 
ont fait eonnaitre comment elle inlerprélait les stipulations de Yacte 
général de Berlin, el si nous n’avions euy-vers les régions du Moyen 
Niger, d'autre acces que le cours du fleuve, sans doute nous entendrions 
parler encore du service de vapeurs entre Boussa et la eOte ou des fac- 

ies de Gomba. . 
ane ties ont levé le voile, et Ia vérilé est apparue. M. Toulée 
trouve & Géba, 436 kilométres en aval de Badjibo, 4 quelque 800 kilo- 
métres au-dessous de Say, le premier agent commercial de la Niger C*. 
Comment peut-on discuter sur I'attribution de la rive droite du Niger 
au-dessus de Géba, a partir du poste d'Arenberg fondé par M. Toutée en 
face de Badjibo, ville oit la Royal Niger C* n’avail pas d'agent commer- 
cial? Arenberg se trouve dans le Borgou, ou pays Bariba. L’Angleterre 
posséde-t-elle sur ce pays des droits anlérieurs aux notres? 4 

Les lémoignages du commandant Decur et du capitaine Toutée éla- 
blissent qu'elle n’occupait pas ce pays, et ce n'est pas diseuté. Les droits 
qu'elle invoque résulteraient done de traités. lei, une observation essen- 
tielle s'impose: a la premiére nouvelle des missions Deccur et Toutée, 
sir Taubman-Goldie, directeur de la Royal Niger C*, déclare que celle- 
cia traité avec le Roi du Borgou, le 20 janvier 1890. Voila un aceord dont 
on apprend la premiére nouvelle quatre ans aprés sa conclusion, qui 
est nolifié sous forme d'une lettre de sir'T.-Goldie aux journaux anglais; 
pourquoi ce long silence et eette incorrection ? La Royal Niger C* nous 
fournit elleméme la réponse : elle le jugeait si peu valable qu'elle ex- 
pédiail peu aprés le capitaine Lugard au Borgou, avee ordre den con- 
clure un autre. 

Cet officier parcourut le pays Bariba et y signa, en effet, le 10 novem- 
bre 1894, un traité de protectorat. Le trailé conclu a Nikki par le com- 
mandant Decarur étant daté du 26 novembre, faut-il nous incliner de- 
vant la priorité des droits de I'Angleterre ? 

‘ullement, car Lugard avail trailé avec un incapable. Pareille mésa~ 

Yenlure arriva plus tard, on I'a yu, au lieutenant Von Carnap dans le 











j 
(1) V. plas bast, p. 16 et commandant Toutée, op. cit., p. 258.) 
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Gourma. M. Decoeur avait dgja soupgonné ; il avait appris a Nikki que 
les Anglais étaient venus, mais n’avaiont pas vu le Rol, et s'il avait traité 
dans celte ville, c'est qu'on lui avait affirmé que Lugard ne Vavait pos 
fait, 

La publication du traité Lugard par le Times (novembre 1897) a dé- 
montré que cet acte n’avait pas été passé avec le Roi de Nikki. « Ce Roi, 
y estil dit, n'a pas vu en personne le capitaine Lugard parce qu'll est 
gé, aveugle, et pour d'autres causes » (1), [nous est loisible de ranger 
parmi ces autres causes le rofus de recevoir lofilcier anglais, et nous 
considérons que le traité du 10 novembre 189% ne nous est pas opposa- 
ble, parce qu'il n'a pas été conelu avec le Souverain du pays, 

Blant donné que Is mission méme de Lugard implique un doute sé- 
rieux sur la valeur du traité que la Royal Niger Company aurait passé 
avee le Borgou en 1890, el que le traité Lugard est inexistant, il en ré- 
sulle que Angleterre n'a pas acquis de droits sur celle province. 

En.ce qui concerne Boussa,actuellement occnpé par nos troupes, et oft 
tes Anglais n'ont jamais fail acto de possession, la mission Toutée nous 
apprend que la Compagnie y avait lnissé une maniére de traité, présenté 
au Roi comme un engagement de lui payer une redevance pour qu'il lais- 
sil passer le sel (2). D'apros le Times, co document serait daté du 10 jan- 
vier 1896 el le Roi aurait reconnu A la Compagnie le droit de juridietion 
sur tous les Européens dans ses Etats. 

I nous semble que la déctaration du principal intéressé peut faire fot 
en la maliére, d’autant que le Roi de Boussa n’avait aucune raison d'étre 
agréable au capitaine ‘Toutée. On objectera que les Rois négres disent 
tout ce qu’on veut leur faire dire; nous répondrons qu’on verra plus d'un 
exemple oii la bonne foi des indigenes a été surprise par des « trailés » 
qui leur étaient remis sous un prétexte queleonque et qui faisaient d’eux 
des protégés britanniques, sans qu'ils soupgonnassent cet honneur, — 
Un ensemble de cireonstances rapporlées par le capilaine Toutée (3), et 
qui démontrent que la Niger Company n'exercail aucune action dans le 
Pays de Boussa, prouvent d'ailleurs que le Roi disait 1a vérité. 

La France a done, la premiére, passé des trailés valables avee le Bor- 
g0U et Boussa; la premiére elle a occupé ces pays, cela n'est pas dou- 
loux. Mais a-t-elle méconnu, en agissant ainsi, des régles ou des usages 
internationaux ? Si le gouvernement britannique avait déclaré, par exem- 
ple sous forme d'une notification antérieure au litige, et méme sans en 





























(1) Vs le Journal des Débats du 14 novembee 1897 
@) V, plus haut, p. 17, 
(8) V. Tontée, op. cit., p. 288, 
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rapporter la preuve, que la sphére de son action s'étendait jusqu’a 
Boussa, aurions-nous di nous ineliner? 

Oui sans doute, si nous n’avions pas eu en main des-élémants de di 
cussion, ct cette notification aurait empéché notre extension dans les 
territoires qu'elle edt visés. Mais il se trouve précisément que les noti- 
fications faites 'ont été dans une forme qui nous laissait toute latitude. 

Hest curieux de consater, en effet, que les districts du Niger ont fait 
Yobjet de deux acles de notifleation trés différents, 'un régulier, Yau- 
{re sans valour internationale, Le premier, daté du 8 juin 1885, est ainst 
concu: « Le protectorat britannique des districts du Niger comprend les 
territoines de Ia cote entre le protectorat britannique de Lagos et la rive 
droite on occidentale de Vembouchure du Rio del Rey. Il comprend en 
outve les Lerriloires des deux rives du Niger, depuis son confluent avec 
la riviére Benué  Lokodja, jusqw'a la mer, aussi bien que les territoires 
des doux rives de 1a riviére Benué, depuis son confluent jusques et y 
compris Ibi... » 

Voila une notification correcte, puisque les territoires dont I'Angle- 
terre prétend assumer la protection sont nettement définis. Mais, l'année 
suivante, la Royal Niger C* recoil une Charle, avec mission @ouvrir a V'in- 
fluence anglaise, aussi loin qu'elle le pourra, le bassin du Niger. Et, par 
une prudence dont I'Angleterre n'a pas recueilli les fruits, on se garde 
Windiquer les limites de son action. De la vient que la seconde nolifica~ 
tion du protectoral, nézessitée par la eréation de la Compagnie’ Charle, 
et datée du 18 octobre 1887, est ainsi congue: « Le protectorat britanni- 
que des districts du Niger comprend les tertitotres de la edte entre le pro- 
tcctorat britannique de Lagos et la rive droite ow occidentale de Yembou- 

chure du Rio del Rey. ILcomprend en outre tous les territoires du bassin 
du Niger et de ses affluents qui sont ou peuvent étre dans la suite soumis 
Vadminisiration de 1a National African Compuny limited, appelée 
maintenant Royal Niger Company, en vertu des'dispositions dela Charte 
de ladite Compagnie, on date du 10 juillet 1886 

Le gouvernement britannique annoneait done qu'il prenait sous sa pro- 
tection éventuelle les territoires que la Compagnie pourrait acquérir. 
Nous pensons que le prineipe méme des notifications s'opposait & ce qu'il 
procédat ainsi, Elles ont pour objet de faire connaitre aux autres puis- 
sances les prélentions territoriales de I'fitat qui notifie, afin que ces puis. 
sances respectent ces territoires ou fassent leurs réserves, s'il y a liew. 
Elles supposent des droits acquis, des faits passés et ne peuvent viser 
des événements futurs, Rédigées dans la forme précédente, elles ne com- 
‘mandent pas le respect des autres nations. j 

Ce sigulfer document tend  prouver que, sur le Niger comme dans 
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autres parties du globe, 'Angloterre comptait que ‘absence de limites 
tail une institution plus 
Politique que commerciale, ayant le pouvoir de passer des traités (art. 12 


fluence 
anglaise. De la vient que I'acle du 18 octobre 1887 n’assignait pas de li- 

Par contre qu’au deli de Lokodja, der- 
anglaise ail été réguliérement notifiée par 
‘acte du B juin 1885, le bassin de ce fleuve ne devait rentrer sous son 
Toute concurrence étrangére 


serail favorable a ses desseins. La Royal Niger 





de sa Charte), ayant pour mission d’ouvrir le bassin du Niger & 





mites a son action. Il en résulte 
nier point oit la souverainets 








sulorilé que si elle en prenait possession. 
¥ élait done licite. 

Uiincerlitude des limites de 1a Compagnie était, on le voit, un principe 
el une nécessilé, 
nue, Quand Ie Heutenant Mizon, alors sur la Benué, écrivit 4 M. Flint, 
Togent d’Akassa, delui « donner un croquis des territoires de la Compa. 
gnie, indiquant la frontiére », il ne recut pas de réponse (janvier 1801). 

La presse brilannique nous a reproché de n’avoir pas de base ju 
que cerlaine et d'invoquer tour i tour, au gré de nos inte 
du Hinterland, celle de la priorité des traités, 
Ces reproches ne sont pas fondés. 

Yartil, tout d’abord, une « doctrine du Hinterland +, en yertu de lax 
quelle ehaque puissance installéesur la ebte aurait droit a l'arriére-pays? 
Nous ne le pensons pas. Le Hinterland n'a d’autre valour que celle d'une 
Présomption de souveraineté, d'un terrain plus spécialement réservé a la 
puissance cotiére, mais a la condition que celle souveraineté s'y exerce, 
que cette puissance en prenne possession. Si plusicurs nations s‘instal. 
lenten méme temps sur une cOte et tracent vers l'intérieur un commen. 

coment de frontiére, on peut admettre que le prolongement idéal de cette 
frontiére marque les bornes de Vaction future de chacune d’elles dans 
Varriére-pays. Mais c’est une présomption que les faits peuvent démen- 
tir, chaque puissance conservant le droit d'agira sa guise au dela de la 
frontiére commune. 

Remarquons que si deux puissances de méme ordre s'établissent en 
méme lemps sur une c6te, elles auront des chances égales de s'étondre 
dans Varriére-pays, Leur expansion doit suivre, normalement, une mar- 
che paralléle, et c'est dans ce sens que l'on peut présumer que action 
de chaque puissance c6tiére doit s'exercer sur le Hinterland. Mais de 
+ doctrine du Hinterland » il n'yena pas, a notre avis, et nous avons des 
litres assez sérieux pour ne Vavoir jamais invoquée. 

Afin d'examniner utilement la valeur de ces titres, il eon 
ler les principes posés parla Conférence de Berlin, 
Vacquisition de territoires en 











81s, la doctrine 
ow celle de l'oceupation. 














jent de rappe- 
en ce qui concerne 
Afrique. Pour les territoires sans maitre, 




























et cette obscurité volontaire fut soignensement entrele- 
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gral exige la prise de possession effective et la notification ; 
for es procarts esguéa, ctaold adel gic oeMecsLev Gs 
ités suffit etn'exige pas leffectivite. 2 
Un anteur (1) observe trés justement que si, dans le second cas, te 
lconsentement des indigénes est nécessaire el doit se manifester sous la 
Horme d'un accord écrit, cet accord ne conférera pourtant pas a VEtat 
Icontractant 1a souverainelé des, territoires visés. « En effet, dit-il, 'en- 
semble des droits eédés par le chef indigéne ne correspond pas a la no- 
tion internationale de la souversinelé. Celle-ci ne peul résulter que de 
In prise de possession matérielle, cest-i-dire de Voceupation >, 
len conelut que le traité passé avec le chef indigéne confére V'acqui- 
sition de la propriété; que ce traité doit étre eomplété par V'établisse- 
‘ment d'une autorilé suffisante pour faire respecter lés droits acquis ot 
que la souversineté n'est parfaite qu'aprés I'établissement de cette auto- 
cove interprétation des articles 35 et 35 de racte général du 26 février 
4885 semble conforme aux principes juridiques. II résulte bien, en effet, 
de ces articles que la puissance qui assumora un protectorat en Afrique 
Re sera pas obligée d'y « assurer Yexistence d'une autorilé suffisante 
Pour faire respecter les droits acquis »; mais que faut-il entendre par 
ce terme « protectorat »? 
Leprotectoratsupposela coexistenced'uneadministration plus oumoins 
autonome, mais exereée en principe par I'Btal protégé, et de droits sou- 
Yerains (guerre, \égalion, trailés) dévolus a Etat protecteur. L’organisa- 
tion intérieure du protégé doit donc étre assez parfaite pour qu'on puisse 
Ja laisser subsister, de sorte que les deux Elats qui concluent un trailé 
de protectorat ne doivent pas étre d'une civilisation trés différente. 
4a civilisation imparfaite et organisation rudimentaire des peuplades 
indigenes ne permettent pas de croire qu'une puissance européenne 
Puisse assumer sur leur lerritoire un protectorat de cette nature. Les 
traits conclus avec elles ne sauraient avoir, 8 notre avis, la valeur de 
trailés de protectorat. Sils stipulaient, par exemple, que « telle puis- 
sance représentera le Roi de telle localité dans ses relations extérieures », 
‘he \rouverait-on pas cette formule déplacée, s'appliquant 4 un chef qui 
Ma pas de relations extérieures suivies? Et c'est pourtant une clause 
oustitulive d'un protectorat normal. , 7 
Hest done exagéré d'admetire que les trailés de protection passés 
‘avec les indigenes dispensent 1'Etat protecteur d’assurer, sur les terri- 
loires protégés, « existence d'une aulorité suffisante pour faire respec 


























(N) Salomon, Loccupation des lerritoires sans mative, Paris, Ginrdy édit., 1889. 
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ter les droits acquis ». Au contraire, cette autorité devra étre d’autant 
plus forte que le protégé est plus incapable de faire respecter, non seu 
Tement ces droits, mais ceux que la comitas gentium reconnait en Europe 
aux ressorlissants d’une nation quelconque, tels que le séjour inoffensif 
en toute sécurité pour sa personne et pour ses biens. 

Une autre raison nous confirme dans cette maniére de voir :ilne peut 
¥ avoir de protégés qu’autant qu'il y a protection, ni de protection sans 
occupation effective. Le gouvernement francais s'est conformé a ce prin- 
cipe, notamment dans le traité conelu avee le Mossi le 20 janvier 1897, 
en s’engageant « 4 donner aide et appui au naba de Mossi contre tous 
ses ennemis extérieurs » (art. 10). Enfin, si occupation n’élait pas le 
complément nécessaire des traités de protection, il faudrait reeonnaitre 
que le protectorat peut étre fictif, ce qui serait contraire a Vesprit de 
Yarlicle 88 de V'acte général de Berlin. < 

En résumé, les conventions conclues avec les indigenes conférent un 
commencement de droits souverains, qui deviennent parfaits lorsque 
Veffectivité a été réalisée. L'acquisition d'un territoire soumis 4 une sou- 
Veraineté rudimentaire suppose done deux phases, la convention et 
Voceupation, justifige ou quatifiée par l'accord intervenu (1). Elles pour- 
Tont étre simultanées, ou séparées par un intervalle plus ou moins long. 

est difficile d'apprécier au bout de combien de temps la non-ocen. 
pation pourrait entrainer une déchéance des droils imparfails résultant 
du traité. Ces droits sont suffisants pour garantir le protecteur contre 
Ja conclusion d'une convention analogue entre le protégé et un autre 
Etat, alors méme qu’on ne stipulerait pas expressément que le protégé 
devra s'abstenir de traiter avec une autre puissance ; mais nous pensons 
avee notre auteur que « si le traité n'est pas mis 4 exéeution dans un 
délai raisonnable, les Etats tiers ont le droit de s'établir sur le territoire 
cédé, qui est une res nullius ». On ne saurail, par exemple, opposer un 
llers un traité de protection inexéculé, passé quelque vingl ans aupa- 
ravant. 
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Nous avons la satisfaction de constater que l'action de la France dans 
la bouele du Niger s'est exereée conformément ces prineipes, Elle a 
conclu des traités, puis occupé les lerritoires que ces trailés avaient 
réservés a son influence. 

Notons méme que cette seconde phase, celle de occupation, a été 
précipilée par Vatlitude de ['Angleterre, organisation des missions 


(1) Colte expression : occupation qualifide est de M. Salomon, op. cit., p. 236; elle 
‘mérite de rester dans le droit international. 
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glaises de 1898 donnant & penser qu'elle n’entendait pas étre ae 
les conventions franaises et quelle prétendait réaliser pee 
mple une effeetivité que nous étions souls quatifés pour eon 
D'autre part, nos traités les plus anciens dans la boucle du Nig - 
nt de 4887, ella plupart lant beaueoup plus récenls, on ne saura 
ésumer que la non-occupation avail entrainé la déchéance de nos 
oe expansion s'est done poursulvie dune fagon séguliére et nous 
Jen droit dinvoquer, non la priorité des traités ou celle de oceup: 
tion, suivant les cas, comme V'avancent nos rivaux, mais le droit inatta 
le qui résulte de la priorité de traités réguliers, ot de nier que ies 
jpation pure el simple, non précédée par des traités, conslitue un titre 
le de possession. e = 
= ‘uelles raisons sommes-nous fondés a dire que certains des tral 
ais ne nous sont pas opposables ? 
Goa saltond abivent a Te qualité du signataire britannique, de ta 
wees actes, de leur teneur et d'autres causes qui impliquent un 
idoute sur le consentement de 1a parlie contractante. 
Un traité n’est valable que si le eontractant sail & quoi il s'engage. On 
pjectera qu'un chefindigénen’est pas versé dans les subtilités du droit 
Jes seus et que le terme « proteclorat », par exemple, n'a pas de si- 
ilicalion bien précise pour Iui. Nous répondrons que ce chef connait 
néralement Ia puissance des blanes, qu'il sait que leur protection 
urta Jui tre utile; d’autre part, certains Etals du Niger présentent 
anisation semi-féodale qui prouve la connaissance dela notion 
suzeraineté, Le chef indigéne qui traite avee un blanc sait parfaite- 
nt qui est en présence du représentant d'une civilisation plus avan- 
que la sienne, et il ne peut manquer d’altacher de Vimportanee & 
cle quill accomplit. 
Supposez au contraire que le négociateur soit un négre comme lui, 
iu, non avec cel appareil et cette solennité qui environnent toujours 
‘explorateur, Voficier le plus simple, par le seul fait qu'il est blanc, 
is comme un trajtant négre queleonque : le chef indigine peut-il pen- 
que ce traitant, c'est le symbole d'un grand Elat, que ce traitant va 
Protéger, qu'il va devenir <son pére >? ; 
Gor tes noirs distinguent malaisément entre la personne du négocia- 
et TEtat qu'il représente. Le Roi de Boussa disait au capitaine 
Mee: « qu'il voulait étre son enfant, qu'il n’étail pas l'enfant des 
ies de Lokodja » (1). 


























8) Tootee, op. et.. p. at 
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Le seul fait que le négociateur est un négre, et c'est le cas des traités 
Fergusson, peut done constituer, jusqu'a un certain point, un cas de 
suspicion légitime contre la convention qu'il passe. Et si celle conven- 
tion n’est pas écrite dans la langue du pays, si les contractants indigé- 
méme pas tracé une croix en regard 
si l'agent européen a pris ce soin pour eux, quelle valeur 
peut done avoir un pareil document? Or c'est le cas des traités Fergus- 
son. 

Ces fameux documents sont des formules autographiges, rédigées en 
anglais, sur lesquelles Fergusson inscrivail le nom des pays et celui des 
Iles signait, faisait des croix devant les noms de ses contrac~ 
tants — procédure d’autant plus sommaire que certains d'entre eux 
savaient écrire, ainsi qu'il a été reconnu depuis — 
diganes sous un prétexte quelconque. 

« Lorsque le lieutenant Baud alleignit Oua (t* mai 1895) le Roi lui 
montra un papier que Fergusson lui avait donné, en demandant ce 
quill signifiait et en exprimant que c’étail un certificat de bonne hospita- 
Iité. I fut étonné d’apprendre que c’était un Wrailé de commerce et 
Wamilié, par lequel il s‘interdisait tout traité avee une puissance euro- 
péenne sans I'assentiment du gouverneur de Ia Cote-d’Or. M. Fergusson 
avait remis ce trailé sans fournir la moindre explication. — M. Baud 
conelut avec le Roi un trailé loyal signé en arabe et accompagné d'une 
protestation des chefs contre le trailé Fergusson > (1). 

On a vu plus haut la protestation du Roi de Boussa contre un engage- 
ment analogue qu'il avail, Iui aussi, pris & son insu 

Ces témoignages, corroborés par les eireonstances rapportées ci-des- 
sus,confirment Ia présomption de fraude, Il n'y a pas de trace de la par- 
licipationmalérielle des « contractants » ; d'aulre part, ceux-ci déclarent 
ignorer la signification du papier qu'on leur a remis ; le premier fait 
donne une grande force & leurs dires, et nous les tenons pour vrais. 

Est-ce par une ironie des choses, ou pour ménager Ia vraisemblance, 

nent par la formule suivante : « Si- 













































que les imprimés Fergusson se term 
gné, scellé et déliné en notr e, le traité ci-dessus ayant été 
préalablement Iu et traduit aux R qui ont paru en 
comprendre parfaitement les intentions et les conditions »? 

‘Tout est étonnant dans ces « traités » Fergusson : 1a personne du né- 
gociateur, lignorance de ses contracianls, l'infidélité de leur mémoirey 
la pauvreté de leur intelligence, quine permet pas au négoeiateur d’affir 
mer qu'ils ont compris, tout — sauf le peu de cas qu’en font les chan- 
celleries européennes. 
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(1) Buttetin aw © 





mild de PAfrique francaise, décembre 1895 
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Le sea 
Fergusst ‘Limprimé laissé par Fergusson a Sansanné-Mango n'a pas empéché 
suspicion Allemagne @’y eonclure un traité et de s'y installer; ce point Inia 


‘aliribué par la récente convention relative au Togoland, et on peut 















tion n' 
nes ne I assuré qu'elle le gardera. 
dele ‘Les imprimés identiques laissés par Fergusson au Mossi et @ Oua ne 
E peut don ‘ent prévaloir contre les traités conclus par les Heutenants Baud et 
e eas Foulel, parce quo ce sont les premiers traités dignes de ce nom signés 
e Ces fat ‘une puissance européenne dans ce pays (1). 
te anglais, De tout co qui précéde, nous pouvons conclure que Ia France a acquis 
E ehefs. I 
E ae Voi tee de document, un apéemen des inprings Fe tai a 
e uF () Voie, tizede document, un spécimen des Smprimnés Fergusson, rela au Moss 
savoient vescmpruntons fe texte au Bullelin du Comité de Afrique frangaise Cavell 485 
F diginos + ‘anreé lamrit xv-nn inenTé ow commence. = 
f + Lorst Fut Ouagndougon, co 2 jour de jue 198, 
£ montra owe 5, T,G.3 Vitoria; Keine, et. héritors et saccesseurs, repréxentée par non trés 
. qari ige a sujet George Ekem Rerguston, ofeier des services evil de Ia colonie do ls CBte- 
E anne Ff, aesant on vertu dinstructions apéclales de S. E. Votfcier charge du gouvern 
it. WE de adie colonic tle Ro, ls ehefsot ls principaux notables da pays de Moss 
‘ amit Mend que Abou-Bekari, oldu Moss), les chet prielpaux nobles, gissant pour 
E : mes et pour leurn hecitier et suocesaeurs, et leurs administrés, ot 
s éenne ? d 
: Hiemeg Ti Kate a GrandeDrelegney ats Oat sane les 
E conelut ¢ eceseurslégusx, 
: chefs et plaeipaux notables et des peuples du dont les nots et len 
protestat princi peu : 
six sont apposta eldessous, dolar, par lea prétenios, afavolr lgné do tralé avec 
E Onaw pe Soke polices eer ey ee 
- meubas ‘Art. 2.— iy aura its of beets de commerce entre les Rois, chefs notables et 
aah ets Moi les stfets de 8.7.6.8, il ext etabli partes présente, d'un commun 
rt eatre les partie.contractantes, que Tos aujets britanniques auront ibrement 
E sus,conti lane toutes Tes partes du Moni; iis auront éyalement fe droft dy 6diGer des cons- 
E ticipation lita e d'y aequtir des propricles dans les formes provucs par les lols da Mosst 
f an ‘uiron peinehiberlé de traiquor ou eutreprendre une indusirie, — Aucune diver 
F x eet aucun confit ne pourront ae produire, taal pour ce qui concerns es tansae- 
e ane ut Hions comerciales que daatres questions, enteo les sujets de 8. M. résidnnt dans Ie 
& et Disk 5 tangent sts pease ua co aeons io aa Ustieneat sare pligoe Dar 
; gute autor Ioeale, conforméent aux eouturmes et aux lols exitant dans le pays. — Le 
e oi, ls chefs ot notables da Mossi declarentégnlement par les présentes et sengagent 
s né, seeli Personnes (a aucune autre personne) les droft garantis 
wrétiahle Hel wit sojetsbitanniqoes, ans aviner abord le gouvernement dela colonie de lesr 
ae lotestion s'acconder tees favours A tls individas— non anglais —qoi pourralent pos 
: tales en voe dubtente lev mtiaes privileges que les wojets anglais 
Tout e: } . ‘Ar 3.— Le Rot lea chefs et notables du Mossi, en considéretion de leur entento avec 
ates i Grandecretagne et in CSto d'Or, promettont par lea présentes dentreteir lex princi 
x a + voles commerciales pour faciitr ee commergants qui len parcourroat et pour 
y ta pour Favontage der tabitants de p23 Er L Gonmaar i Souls oe aeee 
nar quill is Seageat n cde our erie, a saceepter te geotetorat ou & m6 cote 
ate fe aeuneenlent, an arrangement, un tailé avec aucune autre pulasance, excepté 
; pur Veateeulae et avec le conseatement du gouvernement de 8. 3. la Meine’ lmpéea~ 
(1) Butiet eee. 


Art. 4. — Go tenité entrera en vigueur du jour dela signature, Mais il est/bien entendu 
nevue, — 1508 a 
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34 PAISANT. — LHS DHOTTS DE LA FRANGE AU NIGER DupUIS. — LES THEORIES ANGLAISHS 





des droits incontestables dans ta partie Est et centrale de Ja boucle du 
Niger (lo Yatenga, le Macina, le Liptako et le Gourma étant hors de toute 
contestation) : : iy 
Sur les Lorvitoires situés a Vintérieurdes frontidres déji arrdlées, Cela Rous expérons avoir démontré qu’en droll comme en fat notre posi 
semble dvident, mais s'il est vrai, comme on 'a réeemment annoneé, que esl ints forie; Thoureuse lournure d'esprit de nos sivas, qu les 
Jes Anglais aient oceupé Houna et Bondoukou, villes situées au Sud du 4 ne pas récriminer contre l'irréparable, facilitera sans dou 
z eae ‘th i a i covigagate dans laquelteils avaient mis leurs espérances politiques 
Sur le pays de Oua, le Gourounsi et le Mossi. pa ct a unueur do sa mlaion, is 1 reconnalssent, Nous aYons 
Sur la rive droite du Niger, a partir d'un point a déterminer au Nord ts de ses fautes el bien employé le temps. : per a ae e 
du 9 paralléle, mais pas plus haut que Badjibo, et qui pourrait étre Aren- ile de le reznnsilre? Non sans doul, et 10s lignes suivants que 
berg. Lorsque nous avons évacué ee poste—occupé depuis pat Ia Royal fmmpous extrayons dun joroal anglais (2) en font fot: «fe droits de 
Niger C*, qui lui a donné le nom de Taubman-Goldie — nous avons, en nee surpassent de beaucoup les nétres, moralement eee 
effet, oblenu du gouvernement brilannique assurance qu'il ne serait . Tandis que notre payss’est contenté ee att 
as entrepris d'opérations militaires au dela de Badjibo. F de longs mois de somnolence et d’indifférence, les I aerate 
A partir d’Arenberg la frontiére devrait étre tracée de maniére a Iais- rsuivi le but quiils se proposaient aveo une Wénacité qui est 


\é Ia libre navigation de ce fleuve. La Compagnie & Charte lesa violés 
dune fois ; elle les mésonnait encore (1). 



















é i . Nous 
ser i la France Nikki, Kayoman, Kitchi, 'est-a-dire la plus grande parlie jas frappant du réveil des entreprises coloniales Esmee! ne a" 
du Borgou, et a 'Angloterre Tehaki, un instant ocoupé par nos troupes, feerions mal avinds de diseuter avec eux uno affaire ob nor ee 
mais qui se trouve au Sud du 9 paralléle. faibles... Des concessions raisonnables a la France, & ae Miers 
Pour compléter son ceuvre, la Commission anglo-francaise devrait dé- ‘sont devenues inévilables. Le méconnaitre serait un acle @ignoran 
terminer le tracé de In ligne de Say @ Barua, « de facon & comprendre de folie 





dans la zone d'action de la Compagnie du Niger tout ce qui appartient Celte conclusion du journal anglais sera celle de cette étude. Elle ne 
équitablement au Royaume de Sokoto », comme le stipule 1a déclaration jnous laisse rien & ajouler. 
du 6 aod 1890, 

Elle devrait enfin, en ce qui concerne le Niger, assurer la stricte ob- 
servation des articles 26 & 33 de acto général de Berlin, qui ont pro- 

















Mancxt Paisant. 


LES THEORIES ANGLAISES 


SUN LE DROIT DE LA GUERRE EN GENERAL @), 


que Is Reine se réserve le pouvoir de le reuser ou de Mapprouver, et de le rtier pen 
lant une période de dix-hult mois & dater da present, 

En foi de quo}, eta. 

Suit un tablean: noms des sigantares; rang, marues, cache, 

Signs: my agent des services civla de in colonie de Ia COte d'Or, egiaaot 
‘au now de F. M. Hodgson, fonctionnsire administratif du gouvernemont de Ia Céte d'Or. 1 
setae nada au prado get fii igre putes furts i sea penta 9:4 ener one 
on ot les conditions i eee contraindre un autre Blat A eéder fsa volonté, Celte définition modeste, 

Signé : Mama Gimalat, sergent-major de Ia millice de ta Cdte d'Or ; Bassombo Grus ‘simple constatation defail,ne sera sansdoute contredite ni par les auteurs 


oD Ga reanure seta ail tbat soma, mle al a ee eee 
‘Me, ne conférerait pas VAnglerre dos Ueoitsprotecleurs sur le Sosa, I empéchorall 
seulement une autse polasance den acquére, 

(1) Bondoukou a et, en eet, occupd un. moment par les foees britanniques, pu 
rncué (décembre 1897)& a site observations présentées par notre goarerneaeal 
Gee ville ext actutiowentoecupse par un poste de licens frengals sous lew ordes 
de Tadavinletealeur Cloee 




















() ¥. actu, Le dai de nasigation dans te Niger, das alo Reou,t 1 (1895), p 480 
Pet, La tterté de nasigation du Niger apr te Cait de Berlin th 38 éorer 188 
ans ete Reve (T(t, p. 10. 

18) La Pall Malt Casette dB ostabre 1897, 

A Biscsocnaveee, — Mall, A treatinc oat tatermutionat aw, & 











idit., Oxford, 1895 5 


Yelecall to Jon Kimche 1955/08/02/1987 (in reply to his when I was out): 





Could I attend a meeting in feti's chambers at 1630 
would attempt to catch HN 409 1400 11/02 exRotterdam. 
Telecall 5 minutes @ HFL 1.10 ~ HFL 5.50 


Blum will be in London then. 


2010, Flight confirmed with KLM Amsterdam 


2015 Informed Jk about flight Arranged return 


5 mins = HFL 5.50 


O4¢4 306805 7 


on 11 February. Replied 


Subject confirmation 


at 1955 ex Heath Row. 





s @ Rijksuniversiteit Utrecht e® 


Volkenrechtelijk instituut 
Institute of Public International Law of the University of Utrecht 
Institut de Droit International Public de l'Université d'Utrecht 
Janskerkhof 3 

3512 BK Utrecht 

Telefoon 030-399111 Door 








snummer 39 





Datum 
Uw kenmerk 
‘Ons kenmmerk 
Onderwerp 




















Sei. Rijksuniversiteit te Utrecht o - 
= ‘= Netherlands institute for the Law of the Sea 
x SS 
a 
Janskerkhof 3 
(3512 BK Utrecht 
Telefon 030-393060 doorkiesnummer 39 3056 
To: E. Lauterpacht 
cc, R, Sabell 
M. Tabory 
From: Shabtai Rosenne 
Datum 8 February 1987 
Uw kenmerk 
Ons kenmerk 
Onderwerp 





The results of the examination undertaken by Dr, Mala Tabory of arbitrations 
in which the compromig was in implementation of dispute settlement provisions 
in a previous treaty, and was not an independent agreement standing on its 
own, are meagre, She has cast her net wide, but my perusal of her materials 
leads me to the conclusion that there is little of immediate relevance in 
decisions of claims commissions (ineluding for the moment the Tran/US Claims 
Tribunal), and even less in various advisory cases in the PCIJ and the 1c) 
in which the Court "interpreted" and in fact rewrote the question put to 
it, | My own view ig that you can simply postulate the duty of the Tribunal 
to decide the whole dispute on the application or interpretation of the 
Peace Treaty which the parties have jointly put to it, This can be based 
gn, the Preamble, paragraphs 2, 7 and 8 article II, article IX, article 
XI, paragraphs 4 and 6, Article XIII and article XIV, especially paragraph 
2, the Annex, and the agreement of 25 June 1982. 1 doubt if it im neceauarty 
to go further in the Memorial, which I still feel should be as simple “as 
possible, Issue can be joined with the other side later if necessary. 


I am sending a copy of this Memorandum to Dr. Tabory in acknowledgment 
of the material she sent me in her letter of 18 January. ‘That material 
will facilitate the preparation of argument later, if necessary. 


To remind that I shall be leaving here on 27 February, arriving back 
in Jerusalem by about mid-March. h 
| 


Telecall from Walden 1010/08/02/87 


1, Request 1 go to Geneva, Asked for letter for use with Ksafim. 


2, Feels difficulty over my request that MFA cover one cubic foot of removal 





expenses and suggested I take a taxi to The Hague plained difficulties 

both as regards cost and and regards time. Added that my papers far exceed 

the files he gave me in Jerusalem, and ii addition have my markings on them. 
Afraid of difficulties with Ksafim. 1 explained we would have to deal with 
this later. 


Sh.R. 





= 0, 6 Rijksuniversiteit Utrecht ® 








& 
= © ——_Volkenrechtelijk instituut 
bs “3 _ Institute of Public International Law of the University of Utrecht 
aA Institut de Droit international Public de l'Université d’Utrecht 
Janskerkhot 3 
3512 BK Utrecht 
Telefon 030-399111 _Doorkiesnummer 39 
Datum 
Uw kenmerk 


(Ons kenmerk 
Onderwerp 





dawn 6 February 1987 





“Shabtai Rosenne 





opie aan 








fonderworp 





1, T have just ri 
the rasaioattoo of Treati 










Was conbleigocetend achtgeer they offered me, but I was given to understand 
that this was not a diplomatic matter. Being on sabbatical, he genuinely had 
not been informed. TI am not worried about his notes. IT have a full text of 
the lectures, and a recording of them and of a subsequent seminar. 








2. I learn that Lagergren is wefusing to give to anybody a copy of the 
arbitration compromis on the ground that he does not know if it has been published 
I remember E1 Araby stating that it was published in E1-Ahram. Abi Saab confirmed 
this to me, add added that it had also been published in the Egyptian Journal 
Officiel, Have you seen this? Is their reproduction complete and accurate? 

‘This should be checked, Abi Saab promised to send me a copy, but if you do not 
have one T think you should chekk with our Fmbassy 


Esamsom 8033 vil 


memo 


datum 5 February 1987 


R. Walden Shabtai Rosenne 


opie aan 


4 
J. Kimehe/ E. Lauterpacht. 








fonderwerp 





EEAMSOM 8033 wii / 


One of JK's papers uses the Shorter Oxford English Dictionary definition of 
"shore" as meaning the land between high and low tides. There would be 
difficulty in applying this definition in the Culg of Aqaba, owing to the fact 
that there are virtually no tides there. Accordingly, I suggest: 


1, Examination of the Turkish and Arabic texts of the Rafa Agreement 
to see what the equivalent word means. 


2, Examination of the meaning of the word in English domestic law in 
1906, 


3. Examination of relevant international case-law (if any). 


I notice the word is used in article 10, paragraph 3, of the United Nations 
Convention on the Law of the Sea of 1982, taken from article 7, paragraph 3, 
of the 1958 Convention on the Territorial Sea and Contiguous Zone. I suggest 
“areful examination of its legislative antecedents, I'm sorry, but the 
Virginia Commentary has not got so far yet. Nye 


rhema,— awn 5 Feb 19987 


R. Walden ~ Shabtai Rosenne 


opie aan 





onderwerp 





1 In your letter to J Kimche of 15 September 1996 you give an “oral 


explanation” of the words “approximate location” in I suppose Appendix A 

re BP 91(I)(GK, adding that "As this is oral, it does not necessarily commit 
us." In your letter of 31 October 1986, you state: "But the "oral formula" i 
not binding (of this I can assuee you) 











2. Without getting involved for now in the subatance of that controversy 
between yourself and JK, could you please enlighten me as to the implicagion 
of your quoted remarks, in the light of article 31, especially ffragraph 
2(b), of the Vienna Convention on the Law of Treaties? Are you attemtping to 
bring our “oral statement" within the scope of the Soviet statement in 

the negotiations leading to the Treaty of Dorpat (Eastern Carelia case)? 


weamsom 8033 vii 








1400/05/02/1987 


Telecall from Jon Kimche. 

My questions regarding the text of the 1906 treaty had led him 
to make further studies and he thinks he has found the 
original treaty. I asked him to check the versions referred 
to in 203 Consolidated Treaty Series 19, 

He will be meeting with E.L. later and will discuss the 
possibility of a meeting of us three soon. 

Further papers en route to me. 


Sh, R. 


JON KIMCHE P.0. BOX 25, WESTHUMBLE, 
DORKING, SURREY, RH5 6LB 
‘Telephone: DORKING (0308) 882511 


3 February 1987 


Dear Shabtai: 


I omifted the enclosed two schematic maps from the Walsen correspondence 
ich I sent you yesterday together with a number of papers which should 
wer some if not all your queries. 


However, you asked me a question about the text of art 1 of the 1906 
agreement. I have spent a week going over all relevant papers in my 
files and at the PRO so that I can give you an authoritative answer. 


It was weRl worth it. I shall send you s paper and photograph which will give 
the fully documented and conclusive answer which is remarkable and strongly in 


our favourand throws fresh light on the art of of treaty-making as practised 
in Whitehall - and in Cairo. 


I shall get it to you as soon as possible - within a metter of a day or two. 
I shall then turn to some of the other interesting points you have raised. 
With best wishes, 


e ae 


P.8. I also omitted Paper no 398 - a single page which was then overtaken 
by tye Compromis formula. However, I feel it might still have value in 
the Memorial or Counter-M. 


memo datum 28 January 1987 


Robbie Sabell Shabtai Rosenne 





‘onderworp 


Taba Arbitration, 





‘The cost of sending home all my books and naners is working out at something 
Like $190.00 per cubic foot, and the packers estimate that in all T have 
some 3 cubic metres. 


‘The Arbitration material which T have with me, including all the papers T picked 
up when at home last month and much other material, comes to well over | 
cubic foot. 


In the circunstances, T think the Arbitration should contribute the sum of 
$100.00 to my transportation costs (we are using the Embassy packers), 


Tf this is authorized, I will inelude it in my European account after my return 
home. 


Rest wishes, 


Bsamsom 5033 viv 





3056 


To: Ralph Walden 


From: Shabtai Rosenne 


28 January 1987 


1, I need to know virtually by return whether you want me to go to Geneva 
‘on my way home and hunt through the League of Nations archives and Papers. 
Unless someone else is doing this, I feel it to be necessary. 


2, Under peesent arrangements, I am leaving here for NYC and Charlottesville 
on 27 February, and plan to leave NYC back on 15 March at the latest, It 
would be no problem for me to break my journey in Geneva and come home by the 
week end. All additional expenses, of course, would fall on the MFA, But 

‘as you can see, T need to know. 

Rest wishes, 


Telecall from Jon Kimche 1215/26/01/87 

ALL my papers received and being dealt with. General conversa~ 
tion about different aspects of the case. 

T xaix intimated that in light of this conversation and my own 
study of the papers so far given me, I feel that a further meeting 
with Eli and Jon would be desirable before I leave Utrecht and 
before the Memorial is too fixed, otherwise we are likely to 

find ourselves faced on 23 March with a fait accompli in the form 
of a memorial which cannot be seriously altered. JK expressed 
agreement with this, and will try and find a way to get this idea 
tactfully through to Eli. I intimated willingness to come to 
London for a day, provided I could get back to Holland on the 
same day. 

In view of the telephone strike in UK, JK gave me the 

following laternative telephone number: 306 88 64 24. 


Sh.R. 


memo ae datum 





Kimehe Shabtai Rosenne 


opie wan 





onderwarp 


1906 Agreement, article I. 





T enclose my Paper No, 5, which deals with a uajor discrepancy between 
the printed versions of the above, and a handwritten version found by 
JK and ineluded in our Basie Documents. 





‘The paper requires action in London and in Jerusalem, 


gssmsom 8033 vii 





a1um 


19 January 1987 
+5 











memo 
“. Walden Shabtai Rosenne 
opie oan 
‘Aybitration -- BASIC DOCUMENTS 
‘onderwerp 












I regret to have to say that the 
put together or check, T have 
1 sort of 


@ accurate citation possible, 


Among the more glaring omissions 
Page 10 of the GAA 
The discussion i 
23 May 1949, 
about the sub 
Findlay to Grey 





I would appreciate receiving th 
unfolded, 


I have had to 
and which I have not seen, 





ssamsom 2033 vi) 


8 publish 
nm the MAC following the Egyptian c 
All I have is p. 4 
quent examination 
» 28 July 1906, PRO FO 371 63 26692, 
(Owen to Findlay, 21 July 1908), 









five volumes have not been ca 
already spent about ten hi 
chronolégical order, so 


from my set are: 
in Kitvei Amana, 








and nothing more 
in the Special Co 


And what 
ission? 
Inclosure 3 
page 5 of the print, 





» if possible by return, and 


k JK for copies of masses of documents which he quote 


memo 19 January 1987 


E, Lauterpacht 
@ 5. kinche Shabtat Ros: 





I R. Sabell 


Arbitration 


Following our conversations in Cambridge and in London last 
week, I have composed my Paper No. 4, herewith, 1 
hope it may be of use in the current stage of the work. 









the. ptt post Zrwisiadewsren 
Rowils ven cerpoemesceming ven Sen Bewijs van terpostbezorging van een 





aangetekond stuk aangetokend stuk 








19 January 1987 


Dear Jon, 


Referring to your letter of 30 December, I enclose a few rough notes more ot less 
written at random, with copies to Eli and Robbie. I think some o! 
could be important for the Memorial. 


More specifically: 


I have not seen your correspondence with Ralph about 91 I (GK). ‘The issue is so 
cardinal that I would like to see this. Please send. 


T have the Rafaat article. Of course we have to deal with it, I think in the Memorial, 
although with respect I am not sure that he is really as important as is sometimes 
thought. He was personally involved in the discussions of 1949 over Ras el-Naqb, but 
his real sphere of expertise is the Suez Canal. I was a little surprised to see him 
in the Egyptian delegation, and noted his lack of discipline. 





I find the five volumes of BASIC DOCUMENTS inadequate and carelessly put together, #0 
a asking you to complete vhat I feel I need now from a reading of your papers:( 
I SK Papers 22-25, 
The legal and other papers referred to in JK No, 24, Section 5, paras. 5 ff. 
‘The Murray article in the Geographical Journal. 
‘The MPA brief for al-Baz. 
The various memoranda and FO minutes attached to or relating to the meeting 
in the Colonial Office of 30 October 1945. 
‘Tyhenass 6f FO papers noted in paras. 44 ££ of your No. 41. 


I realize that this is putting you to some trouble to make copies of all thio 
material for me, but I fear that I will never get it in time from Walden. 


Best wishes, 





TELAVIU UNIVERSITY 2OQN-N NVIONIIN 


FACULTY OF LAW Drvawnd nvdipsn 


January 18, 1987, 


Prof, Shabtai Rosenne 
Utrecht 
‘The Netherlands. 


Dear Prof. Rosenne, 


Enclosed is material I have collected relating to the question we 
discussed at our last meeting in Tel-Aviv. I am forwarding it to you at 
this point, despite the uneven quality of the presentation, in order to 
save time and for you to judge if it warrants the conclusion you wish 
to make, 


If you feel that these cases are sufficiently convincing and similar 


to the Taba situation, I shall proceed to locate the exact citations 
from the comes and awards in those instances where summaries have 


been enclosed (mainly from the Encyclopedia of Public International Law 
(Vax Planck Institute, North HolTand Publishing Company, Vols. 1-2); 
Meanwhile T am continuing my survey of arbitrations. 


I hope that you are braving the cold European winter and look 
forward to hearing from you, 


Sincerely, 


Mec 





Mala Tabory 


encls 





MI/er 


RAMATAVIV 69978 TEL-AVIV, TEL 420111 .dv 69978 DaN-dn ,WAN-NDT NDIDINA NP 





memo __ . datum 


“By Lauterpacht 


Shabtai Rosenne 
2 J. Rimehe 


opie aan 





onderwerp 





T understand that it was at Egyptian insistence that the GAA has 
been brought into the compromis, although the reasons escape me, 
less, looking through various papers leads me to draw your 
attention to two publications of relevance: 








1. A few years ago the State Archives published a volume of 
documents on the Rhodes Armistice Negotiations. 
the Cambridge University Library, and 
T don't have a copy with me 





® comprehensive study known to me, and it wi ly 
the MPA and in the IDF before publication. I don't have a copy 
with me here. It too should be examined. The book (under 100 pages) 


is completely out of print and is rare today, end if necessary T 
think the Ministry should make you copies. M { 


&6emsom 6033 vi 


memo datum 14 January 1987 


@ oz. sabert : Shabtai Rosenne 
cole 








onderwerp 


Arbitration 








This is merely to report that when in Cambridge last week I 
had a very long conversation with Eli regarding the Memorial, 

. in the course of which I also gave him my comments on last 

| summer's draft and we talked over various tricky points which 
we want to make at this stage, 1 also had a longish talk with 
Jon Kimehe, I think quite a lot of points were clarified in 
thi 

e For the record, I have to state that the conversation with EL 

lasted much longer than I had anticipated add this threw ny 
whole Cambridge schedule out of joint. As a result I had to 
travel to London on the 9th by taxi, in order to meet other 
commitments there (£50.00). Thas and breakfast with JK will be 


included in my European account after my return home, 
eamsom 8033 Vil 





e two conversations, 











Rijksuniversiteit Utrecht 





rechtelijk institut 

Institute of Public International Law ofthe University of Utrecht 
Institut de Droit International Public de l'Université d’Utrecht 
Janskerkhot 3 7 

Teloioon G20°909111 _ Doorkisnummer 29 





Tor E. Lauterpacht 


14 January 1987 
Prom: Shabtai Rosenne 





Chenin Terael/Egypt Arbitration 
Uw kenmerk 

‘Ons kenmerk 

Onderwerp 


Following our conversation in Cambridge last week, ny 

t man in Geneva has made a thorough ¢ 

ice Morgenstern was on loan from th 
vi 


a for the Rann of Kutch «. 
















was in 
learnt the followége: 


Technically, Morgenstern was No. 
is Wolf) who himself, for 








vas report: 
» it seems that 
time was not thi 
own re. 
+ My contact 









ens, his 
good relations vith Lagergren 


otherwise very intimate) 
avare of Morgenstern's 





& copy of this home, 
e Best wishes, 





I forgot to add, that my contact man assume. 
directly superior to Morgenstern, 4: 





that 
jot know about this. 





1f, although 











exh 

















souns: 


that 


he 








ant rence 














conversation 


DES PROB 








issati 
“ought 
distur’ 


lasted 





Geneva). 


in: 





reply 





will examine and 


faction 
b pers: 


some 15 





v 





not 


exami 


up some accumut 


had 











> be given in 





immediate 


nation of 





accept 


1 demurrec 








reaction 








and insisted 








“PD 





R. Sabell Shabtai Rosenne 


opie aan 








onderworp 


ArbitSation -- Memorial 





I understand that EL is only got: 
and not with ¢! 


to deal with the Taba 
other disputed BPs. 





he question that I asked himwas whether we have to look on the 
ispute 


one single dispute, or as a series of disconnected or only 
ected disput: If normal practice is followed, the 

1 should reach a series of separate decisions on each 

ted BP. 











I think consideration should be given to this from the point of 
iew of the construction of our Memorial. 





Is there any “history” of dispute regarding the other BPs? TI 
sked JK this, and he thought no, Can you have this checked, please, 


RGAMSOM 8033 Wii 








memo datum 13 January 1987 


Ralph Walden Shabtai Rosenne 


opie san 
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Arbitration ~~ Documentation 
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U have been studying the five volumes against my own collection 
d itself on MFA m i ind I find quite a number of important 






Tt i e 'y to go through the 
and check it against the five volum 





ull collection 








Please send me immediately the PAO materials referred to 
K's No. 41 revised, 15 August 1986. I have an open mind at 
fat on how we should use thi but must be able to examine them 





I would also like a translation of the Egptian article to which 
refers in Annex No. 4 of that paper. 


I am planning my journey ho and need to know soon whether I 
should call in at Geneva and re-examine the League Archives of 
relevance, There is no question but that th 
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copy 


Rijksuniversiteit Utrecht 





Volkenrechtelijk institut 
Institute of Public International Law of the University of Utrecht 








% 2 
Ua Institut de Droit International Public de l'Université d’Utrecht 
Janskorkhot 3 
3512.BK Utrecht 
Telefon 030-399111 __Doorkiesnummer 39 3056 
Dr. José Daniel 
3, rue Schaub 
CH 1202 Geneva 
Switzerland 
Datum 12 January 1987 
‘Uw kenmerk 
Ons kenmerk SR 
Onderwerp 


@ 


Dear José, 


I have just received your very kind note of 18 December, which 
has been forwarded to me from Jerusalem. I am long retired from 
public service. I spent the academic year 1985-86 teaching at 
Cambridge, and the first half of this academic year teaching here. 
I return home at the end of February. 


I very much appreciate your good wishes. We have a difficult task, 
for the ramifications of this case go back for several decades, 


With all best wishes, 


Professor Shabtai Rosenne. 


Rijksuniversiteit Utrecht 


copy 














* 
wee 
é ¢ _Volkenrechtelijk institut 
Zyisy_ Institute of Public international Law of the University of Utrecht 
nye Institut de Droit International Public de l'Université d'Utrecht 
Janskerkhot 3 
3512 BK Utrecht 
‘Telefoon 030-399111 _ Doorkiesnummer 39 .3056 
Mr. J. Kimche 
Camilla Lacey Lodge 
Camilla Drive, Westhumble 
Dorking, Surrey, RHS 6BU 
England. 
Dotum 12 January 1987 
Uw kenmerk 
Ons kenmerk SR 
Onderwerp 
— Dear Jon, 


I was glad for our conversation yesterday, even if a bit rushed. 
‘This 1s simply to confirm that on my return to Utrecht I found 
your letter of 30 December waiting. I will send you my obser~ 
vations in due course. 

I would welcome your annotated version of Rafaat. 

Let me remind you that if you think another meeting would be use~ 
fully before I leave Europe at the end of February, it will have 


to take place during the month of February. I would be glad to 
welcome you here. 


Sincerely, 


Professor Shabtai Rosenne. 





memo 


dum 12 January 1987 


R, Sabell ‘Shabtai Rosenne 


opie aan 





onderwerp 


Arbitration 
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1, I assume that you know that Epypt registered under 
Article 102 of the Charter the Agreement concerning an 
initial procedure for resolving boundary questions of 25 


April 1982, Its registration number is 23382. 
2. See Monthly statement, ST/LEG/SER.A/459, May 1985, p. 212, 


3, If this has not been done, I suggest you advise all 
concerned, and particularly Eli. 
4. You will recall that I once suggested registering the 


Arbitration compromis itself. 


Notes of a conversation with Jon Kimche in London at 1900/11/01/87 
at an Airport Hotel at Heathrow. The conversation lasted about 2} 
hrs. 


The conversation ranged far and wide over various matter I gave him 





copies of my Notes regarding the volumes of BASIC DOCUMENTS, and he 





will look into various questions raised and reply. I drew his 
attention to the correspondence regarding the blowing down of one of 
the BPs and asked him to investigate further. I drew his attention 
to the attitude of the Chamber of the ICJ to boundary descriptions 
and co-ordinates in the Burkina Faso/Mali judgment of 22 December 
1986 (I subsequently sent him a copy of this). 

JK gave me a number of his papers to study and comment. 

I expressed willingness to pay another visit to UK before 
leaving Holland, or to receive him in Utrecht, if he though this 


necessary, 





Notes of a conversation with Eli Lauterpacht at his home in 
Cambridge at 1600/08/01/87, The conversation lasted some three hours. 
We conducted a general survey of the case as a whole with 

special reference to the preparation of the Memorial. I suggested 
that the Memorial open with a paragraph to the effect that this 

is a dispute concerning the application or interpretation of the 

Peace Treaty and is brought to arbitration by virtue of article VII 

of that Treaty. The dispute concerngs the meaning of the words 
"boundary between Egypt and the former mandated territory of Palestine 
in articles I and II, as is more particularly specified in the arbitral 
compromis. This would enable us to present our case as we wish 

to see it in statement form, without entering at this stage into a 
polemical discussion with the other side. Indeed, all polemics 

should be reserved for later stages. I formed the impression that 

EL accepted this approach. 

I went through my notes on his draft Memorial of last summer. 

EL reported that in a conversation with F.A.Mann, the latter had sug- 
gested adding a non-Jew to our téam. EL suggested Culcott Qc 

(Master of Magdalene). The conversation veered to the possibility of 
@ Frenchman, and tha names of Quéneudee and Bardonnet were mentioned, 
I expressing a preference for the former. 

T expressed willingness to pay another visit to the UK before 

leaving Holland, should this become necessary. 

Tn response to questions, EL explained that he would only be 
dealing with the disputed BPs in the Taba/Elath region. All the 
remainder would have to be dealt with at home. 

+ 


Note: This conversation lasted much longer than I had anticipated. 
As a result, my working schedule at Cambridge was disjointed, 

and the morning of 9/1 became excessively cramped. Owing to 
Previous commitments in London, I therefore had to take @ taxi 

to London aroun 1300 hrs. 


CONFIDENTIAL 
‘This memorandum is additional to my papers of 30 and 31 December 1986. 


My preliminary examination of the five volumes af documents handed to me last 
week indicates the following: 


3. , The 1906 treaty and line were recognized by the Governments of Great 

Britain, Palestine and Egypt before Eqypt's full independence in 1936. Evidence 

of their respective positions fe then grows less and less. There is no evidence 
at all the the Egyptian Government has ever recognized either in its relationquith 
Israel, and the evidence that Israel has recognized them seens to be slender and so 
far rests on only one letter from Israel to the Egypt-Isreel Mixed Armistice 
Commission. I feel that much more research is needed in both the London Archives 
and the Israel Archives. In London this needs to be concentrated on the position of 
Eoypt as it evolved from the Protectorate (1914) to full indenendence (1936), There 
Fees a een Partianentary Papers about this, namely Cnd. 1131, 1592, 1617, 2269, 
3575 and S360, arc their z=1-zed documents should be checked. There is also reference 
to a note of Lord Allenby to Egypt of 3 December 1921. Is there anything in the 
papers and diaries of Lord Killearn, and in the the Official History of the First 
World War? 


anime Szchives unich seem to require further examination include those of the 
Cabinet, the Foreign Office and the India Office. The examination ghould alee 
embrace papers relating to Transjordan and the Hedjaz (Saudi Arabia. Is 
their any relevance for us in the papers relating to the Jordan/Saudi dispute 
over Agaba itself? 


; t 
3+ The documents seem to establish clearly that Sinai was long recognized as 
being part of Eaypt, without clear definition of its political boundary with the 
Ottoman provinces to the North and East. Is there any relevance in this for us? 


ds, the documents establish clearly that Aqaba itself was aluays in the Hed jaz 

(Ottoman) or later in Transjordan, despite Zionist efforts to obtain it, and 

after 1919 the boundary of Palestine was established at the nead of the Golf tuo 

miles west of Aqaba. We do not need'to labour this point, which might be misunderstood. 


Fe apn meaning of Agaba in the pre-1819 documents is not clear. lle mist establish that 
it did not mean the Arad (Ottoman) village of that name, whatever else it mighthave meant 


&. The story of the Newcombe map seams to rest on slender evidence by Lawrence in a 
latter which bears signs of facetiousness. Can we bolster this up? 


7, what was Egypt's reply in 1937 (if any) to the request of the Secretariat of the 
League of Nations regarding its frontiers? This is very important, and further 
Tesearch is required on this aspect (uhich may also relate to the territorial 


niceffor of the, 1935 Treaty with Great Britain, both before and after 1946), 
hus Gill requise's pose detailed examinations? oe ‘aRchiges in Geneva. ’ 


8. The documents do not disclose any interest by the Royal Commission (1937), 


the Woodhead Commission 1938), the fel PE; y 
OF UNSCOP (1947) in the frontier with Paynes ESe whee steel SuauiTy led eee 


and if so, can it be explained? 


Jerus2lem 
4 January 1987 Sh.R, 








To: Ralph 


The sets of Appendix A in the form presented are a little difficult 
to follow, and I fear that the Members of the Tribunal too will not 
find them easy. 


I suggest to havo prepared for our immediate internal use a single map 
of the whole border on an appropafiate scale, which need not ba too 
large, indicating all the GPs, with some special indication for the 
disppeatied ones, I would also like to know more authoritatively what 
is the total area in dispute, podnt by point and in all. To simplify 
matters, the map should be virtually bla, with only the lines drawn 
on it. 


Also, the photogrphs have not come out well on the reprod@ations. 

I therefore suggest to supply a set of proper photographic reproductions. 
I imagine there will be no difficulty in havino the original photographs 
copied. 


Best wishes, 
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Prof. M. Brawer 

Notes on Geographic Chapter, December 1986 

‘Taba Memorial/Draft 

General 

1, All measurements given in this document should be given in metres. ‘The 
Arbitrators are Buropeans who are used to the metric system. Nowadays the 
metric system is generally used in scientific publications evev in England. 
2, Regarding the qeowraghic description 

Tt would be better to provide an ect sketch or drawing and to relate to 
the sketch. ‘The description in words is unclear and ineact. 

p. 10 

“Bic” means a well or a cistem. 


"Naqb" means a mountain pass. 


pet 
"Ras" means a point or peak and is used in both the vertical and horizontal 
senses. Thus it my describe either a hill top or a promntory m a 


goast_line. 


"wedi" means a seasonal or sporadic stream. 





“2 


In Sinai it means the dry bed of a sporadic stream in which water runs only 
during and shortly after heavy rains. 


‘The area in dispute lies at the north eastern comer of the Sinai Peninsula, 
cn the north western coast of the Gulf of Agaba. 


‘The southern and central parts of the peninsula are mountainous rising in 
the south to 8664ft (263%). ‘The northem part is generally a much dissected 
plateau sloping northwards into an undulating sand dunes awered coastal 
plain which borders on the Mediterranean coast. 


‘The north eastem comer of this plateau, in the neighbourhood of the 
disputed area, is extremely dissected and rugged with closely spaced deep 
ravines, This is the fringe of a mssive geological fault which fons the 
eastern fringe of the plateau which falls here, over approximately a 
distance of 4-6 miles (6-10kn,) from a general altitule of 2500-3000ft. 
(800-900n,) to saa level at the coast of the Gulf of Agaba. This broken 
terrain terminates in the east by precipitous barren rock slopes over 
hanging the very narrow flat coastal strip which borders here the Gulf of 
Aepba coastline, This is the most dessicated and desolatel comer of the 
Sinai Peninsula. 


‘The nature of this terrain makes acosss from the coast inland extremly 
difficult. 


pe 12 


‘The most used road in recent centuries had been the one taken by Moslem 
pilgrims which started from the vicinity of Suez in the west and crossed the 
plateau passing through Nakhl and descended through Nagb el Aqaba to the 
nocth western comer of the Gulf of Agaba, Here this road reached its 
closest point to the area in dispute. Upon reaching the north westem coast 
of the Gulf of Aqaba the route tumed east to Agaba and thence south to 
Hejaz. 





+ 


‘The Gulf of Aqaba is one of two long narrow bays (the other being the Gulf 
cf Suez) which fom the northem part of the Red Sea. It extends in a north- 
north-east direction from the Strait of Tiran. ‘he westem coast of the 
Gulf, for approximately 260 kns., is now Egyptian. 


p- 13 


Blunt was extrenely opposed to the annmation of Sinai to Byypt, and 
especially to the border as it was fixed following the Aba crisis of 1906. 
He also had a negative opinion of other aspects of Crmer's policies. It 
might be better to find a neutral source for the desciption of this area. 


pe 14 


fara 2m p. 14 . TMhis description is defective. Even from a stand point of 
popular science the area cannot be so described. Please see full correction, 
the alternative paragraph I have suggested. 


‘Looking inland from Taba 


Facing northwards (inland) from the coast at the mouth of Wadi Taba the 
following geographical features will be encountered: 


‘the flat bed of the Wadi, which narrows gradually, stretches northwards for 
about a mile to a confluence of three wadis, i.e. the main wedi (Wadi Taba) 
which continues due north and two staller (shorter) wedis, one coming dom 
through a deep canyon-like valley fron the west (fram Gebel Assafir) and the 
other cones from the north east. 








‘The hogback (a sharply crested narrow hill ridge, steep an each side and 
Sloping at one end) which separates the northem continuation of Wadi Taba 
fron this latter small wadi, stretches in a northerly direction for about 2 
miles, rising to a height of 1300 ft. (400n.). At a southern summit of this 
ridge (470£t./143n.) is BP 90 (formerly 89). 


p15 
Re the wells 


‘he character of these wells should be noted, and the fact that the Beduin 
dig then at frequent intervals, and in the last hundred years they certainly 
dug many wells in the lower part of the wedi bed. 


‘The well which is referred to should be specified. It might be better to 
indicate the site ofthe building on a map and then to relate to this mp. 


Pa16 


Tt is necessary to provide a detailed map, and to give a descriptim by 
relation to this map. 


Sone of the geographical characteristics of this area were different in 1906 
than they are today. There were no roads only tracks in northeastem Sinai. 
‘There was a tortuous track along the coastal strip which moved inland where 
rock outcrops and debris blocked the coastal strip. This was replaced since 
1967 by a modem metalled road...fest wide. The construction of this road 
involved the renwal of the natural cbstacles which existed along the 
coastal strip, such as cutting away substantial parts of overhanging cliffs. 
‘This applies also to the section of the road which flanks, on the east and 
south the black granite hill. 


Ss 


pe? 


‘The Nagb el Aqaba is the pass descending through the rugged north eastem 
fringe of the Sinai plateau to the shore of the Gulf of Agaba, It begins in 
the west at Ras el Nagb at 5 height of 2500 ft. and runs dom in a south 
easterly direction along the side of a valley until it reaches the coast. 
(Naqb means mountain pass in Arabic). 


‘The route along this pass in 1906 followed a more southerly direction than 
the present modem metalled road, It descend along mich of its lenyth 


through the Wadi el Masri and came cut to the coast in the neighbourhood of 
where at present is the site of the port of Eilat. 


Last_paragraph 


‘The figure given of 5 miles is impossible. 


With the instruments used at the time it was easy to ascertain that Taba is 
more than 6 nautical miles (approx. 7 standard miles) from Aqaba, 











SHABTAI ROSENNE CONFIDENTIAL THT URN D 
31 December 1986 


To: Robbie Sabell 
ISRAEL-EGYPT ARBITRATION 
SSHAEL-EGYPT ARBITRATION 


1, I enclose a Note written hurriedly after my first rapid perusal of the five 
volumes of what I suggest be called BASIC DOCUMENTS. I have sent a copy to Eli, 
and you may distribute it as you like. I shall also be taking a copy to Jon Kinche 
when I meet him in London next week. In general, while I am satisfied that the 
1905 Line was the recognized boundary betueen Eqypt and mandated Palestine so long 
as the British occupation of Egypt and the Mandate for Palestine were in force, I 
would like to see more evidence regarding its standing since the respective 
terminations of those tuo historical incidents. This question is preliminary to 
the fundamental question of where the disputed points should actually be, That is 
for the surveyors and geographers in the first instance. 


2 na ppt” Puzzled by the discussion on the access of Palestine to the Gulf of 
Aqaba on p, 61 of the Minutes of the 27th session of the Permanent Mandates Comnis- 
sion (1935), I presume that the question was prompted by Jewish representations, 
But this should be checked. I therefore recomend a thorough examination of the 
matter through the Central Zionist Archives. On 28 November 1935 the Colonial 
Office wrote to Max Nurock (then in the Palestine Civil Service) but I Find no 
reply. Perhaps his archives have been deposited in the State Archives. They too 
should be checked. It also appears from a someuhat mysterious undated document 
headed Memorandum 8 that, a similar question arose in the PMC at its 25th session 
(1933), probably out of HMG's report for the year 1932 or Jewish observations 
thereon. There is some confusion about the tuo documents headed Memorandum a. 

They are both undated, but surely only one of them was an attachment to the Colonial 
Secretary's letter Palestine No, 1134 of 24 September 1935 to the Government of 
Palestine. Could I please have these points clarified. 


3,___1 draw your attention to the article by M. L. Rizg entitled "Azmat al-Aqaba 
al-ma'arGfa bi p&dithat Taba 1906" in 13 Al-magalla al-taarikhiya al magriya 247 
(1967). It is my impression that this art u le 
PRO in London. I think it should be translated, and its sources checked with 


@ ours, 


4.° We should have full CVs of the British officers involved, especially Bramley 
(uho once did some work for the Zionist Organization), Quen and Wade, including 
etails of their military service, decorations citations, etc. 


5. I strongly recommend that you take steps to obtain now a copy of all the 
mitten and oral pleadings and the judgment in the Frontier Dispute (Burkina Faso/ 
Mali) case. George Abi Saab served as a judge ad hoc in that case and spoaded-s 
Separate opinion ta the judgment. \ 

i 
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SHABTAI ROSENNE THT IRNSO 


CONFIOENTIAL 


‘St December 1986 


Dear Eli, 

We are very sorry to hear that you are unwell, and we hope you 
have a speedy and complete recovery. 

I don't know where this letter will reach you, but I shall be 
in Cambridge between 6 and 9 January, and I shall call your home. 

I enclose copy of my memo. to Robbie and its enclosure. They 
are really a rough piece of working based upon a rapid perusal ofthe 
basic documents given to me. I shall be seeing Jon Kimche in Landon 
on the 10th, and will see if he can get any more of the missing inform- 
ation, 

Further to my letter of 21 December, and after you have made 
more progress on the Memorial, I think it might be useful if we met 
before the 23 March meeting. I could come to Cambridge via Stansted 
or to London and get back in a day (preferably London). Perhaps 
you could call me one evening at home in Utrecht. The number is 
(030) 610427, I am thinking of one weekday as all weekends are fully 
taken. 

Best wishes again, 
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Telephone CAMILLA LACEY LODGE, 
DORKING (0308) 882511 CAMILLA DRIVE, WESTHUMBLE, 
DORKING, SURREY. RH5 68U 


30 December 1986 


Dear Shabtai, 


As promised, I am sending you three papers which, I 
believe,sum up the evidence which in ay opinion should be 
the bed-rock of any legal presentation. 


This evidence, based as it is on history, geography 
and maps - all of Egyptian or British origin - is such that 
the Egyptians would find it impossible to refute. 


As I see it, we have to force the Egyptians, however 
much they are trying (as in the Com ) to evade this issue, 
to engage on this basis. There are sufficient loopholes 
already for us to turn our argument in this direction - and 
there will be many sore, I am sure, when they present their Memorial. 


I do not kmow whether Ralph Walden showed you ay 
correspondence with him concerning the terminal position of 
the boundary claimed by Israel, i.e. "91 I (GK)". Iam 
convinced that Ralph is making a serious error in his reading 
of the Wade Report on this point and abandoning Wade's 
coordinates as a tasis for our cass at its most crucial poin 
And, moreover, to do so for no valid reason. 





I would like to talk to you about this as it is a point 
that has great potential for trouble if we are not careful. 


One other point which has become important following the 
Geneva encounter. I dont know whether Jerusalem has given a 
copy of the article on the Tabs dispute by Dr Waheed Raafat which 


he published in 1965 in the Revue Exyptienne de Droit International 
(Vol.39, 1983). 


This is now doubly important since Rafaat (sitting next to 
Nabil) is clearly the eminence of the delegation and as 
Vice-President of the Wat Tes mich nore independent position 
than Nabil. 
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In the Article Rafaat argues the Egyptian case entirely 
on 1906 and Wade and quotes extensively from Wade. But - and this 
is most revealing - he doctors and rearranges the Wade next in a 
number of ways which shows clearly that the Egyptians are 
conscious of the threat to their ergument by the genuine Wade. 


I have prepared an annotaded copy which I could give you 
when we meet. 


I should very much like to hear your assessment and 
further questions when you have studied the evidence prepared 
in Jerusalem - and ay three papers. 


e@ With best wishes, 


A sincerely, 
/ 


ie 


Jon Kimche 


e Professor Shabtai Rosenne 
Utrecht 


CONFIDENTIAL 


ISRAEL-EGYPT ARBITRATION -- DOCUMENTATION NOTES 





A rapid perusal of the five volumes of BASIC DOCUMENTS handed 
to me on 28 December 1986 leads me to the following tentative outline 
thoughts of particular relevance for the Memorial, amplification and 
detailed argumentation being reserved for the Counter-memorial if 
needs be. 

ile I do not find the details of the Aqaba crisis of 1906 
in themselves to be of great relevance, nor particularly helpful one 
way or the other. The crisis can be briefly described in narrative 
form in the Memorial. Consideration could be given to annexing to the 
Memorial the two summaries prepared for the Sritish Cabinet and dated 
26 April and 31 May 1906 respectively as giving a British version, and 
a translation (carefully checked) of the Rushdi report for an 
Ottoman version of that crisis . (Irecommend using the word "Ottoman" 
throughout.) It is important to mention that the areas in dispute 
were uninhabited (I doubt if it is necessary to cite authority at 
this stage, and the matter should anyhow be mentioned in the 
gecoraphical description of the area). The narrative should stress 
the Owen and Wade missions and reports (to be annexed). A copy of 
the White Paper Cd. 3008 of 1906 could probably be deposited with 
the Registrar as the document is in the public domain. 

es Since international law of 1905 did not accept as 
a ground for impugning the validity of a treaty that it was imposed 
through the threat or use of force, any argument of that nature, as 
well as any other contentioas which might be offensive to Egyptian 


sensitivities, should be avoided. On the other hand, it could be 
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argued delicately that the circumstances in which the 1908 agree- 

ment was concluded and the line demarcated were such as to require 

strict interpretation in favour af the Ottoman Empire and against 

Egypt. Supporting evidence is seen in the report that the Ottoman 
Government made no objection to the appointment of British officers 

to the Demarcation Commission of 1908 or the Wade mission. Sir N. | 
O'Connor to Sir E. Grey, 15 May 1906, No. 16745. 

3. During the Mandate, the 1906 agreement was recognized | 
by the British, Palestinian and Egyptian Governments as the internations 
boundary between Egypt and mandated Palestine. Note of the British | 
High Commissioner in Egypt No, 8002/32 of 26 June 1926 to the 
Egyptian Minister for Foreign Affairs (who himself had not requested 
that in his Note of 4 February 1926 forwarded under cover of N. 

Henderson to Sir A. Chamberlain of 7 February 1926: but there had 
apparently been some previous correspondence of the tenor of which I 
am unaware); Royaume d'Egypte, Annuaire statistique 1928-1925, ch. I; 
Survey of Egypt to Director of Surveys Palestine No. 12-39/2 of @ 
March 1932. Is there any statement by the Minister for Foreign 
Affairs of Egypt? 

a Did the question ever arise in connection with the 
Anglo-American agreement regarding Palestine of 3 December 1924, 

Cmd. 2559; 44 STAT 2184 (1927)? 

S The following questions seem to arise out of the 
termination of the British occupatian af Egypt and the termination of 
Che mE ge ENS re Egyptian Government ever indicated continued 
acceptance of the 1906 agreement? This question relates to two 
sub-periads: (i) 1945 to 15 May 1948; and (ii) since 1948? Question 


(i) may require further investigation in the PRO (including War Office 
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archives, cf. the correspondence regarding the camp at Rafah) in 
respect of a series of events which would include (non-exhaustive) 
(1) the discussion of the Egyptian Question in the Security Council in 
19473()the territorial scope of the Anglo-Egyptian Treaty of 1936 
in respect of the redeployment of British forces in the Middle East 
after 1945; (3) the invocation'of that treaty by the British Government 
in connection with fighting in the Negev in the War of Independence; 
and (4) negotiations regarding the frontier in the UNited Nations 
in the period 1947-1948. Question (ii) relates both to the General 
Armistice Agreement and the Egypt-Israel Mixed Armistice Commission 
(cf. the Israel letter of 1 January 1955), and to the negotiation 
and the application of the Treaty of Peace of 26 March 1979. 

(b) Where was the 1906 fine in relation to the dispute which has 
arisen over the application or interpretation of the expression appearin: 
in article I, paragraph 2, and article II of the Treaty of Peace, 

"the international boundary [gyul, hudOd) between Egypt and 

mandated Palestine." This question may also be subdivided both as a 
matter of time and as a matter of substance (if the tuo are separable). 
As to time, did the question arise in the period 1949 to 11956 when 
the General Armistice Agreement was in effective operation (this 

is where the Israeli withdrawal from Sinai coupled with the repeated 
assertions in the Security Council and/or the General Assembly that 
the armistice régime continued to be in force would come in (to be 
checked))? If it did, how did it so arise? The same questions can 


be asked with regard to the subsequent period (1957 to date) or for = 
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the sub-periods 1957 to 1967 and 1967 to date. As to the substance, 
in what specific context and form did the question arise, and why? 
§.From Communiqué 86/18 of the International Court of Justice 
it would appear that the judgment of the Chamber of the Court of 22 
December 1986 in the Frontier Dispute (Burkina Faso/Mali) case may 
be of relevance, especially bearing in mind that one of Egypt's Counsel 
was judge ad hoc in that case. It seems to deal with colonial (or 
imperial) administrative boundary lines which have become inter- 
national frontiers as a result of the achievement of independence 
and the generalized application of the doctrine of uti possidetis 
duris, including its application in relation to the issue of legal 


title versus effective possession as a basis of sovereignty. Atthis 


stage, before I have seen the full text of that judgment and the 
written pleadings in the case, I will limit myself to noting that 

the administrative dividing line of 1906 differs from the administrative 
boundary line in that case, where the line was the boundary between two 
parts of French territoires d'outre-mer, whereas our 1906 line was 
technically a dividing line between two parts of the Ottoman Empire. 
But that technicality was a political matter reflecting Ottoman 
Susceptibilities over Egypt's quasi-autonomous status and occupation 
by the British. (Egypt's status in 1906 was governed by the Firman 

of 8 June 1873, text in J. C. Hurewitz, The Middle East and North 
Africa in World Politics, a Documentary Record, 1535-1914 at 391 


(1975), and it did not come within the scope of the Ottoman Loi des 


vilayets of 7 November 1864, I Young, Corps du droit ottoman 36). 


Jerusalem 
30 December 1960 Sh. Re 





Conversation with Sabell, 123 
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This was a fairly difficult conversation, at my request 
before leaving Israel. 

I stated that it was now essential to make the Taba team more 
compact. There were too many passengers in it. far too many people 
were taken to Geneva, and far too many went to Taba last week. There 
was too much argument among different experts. It was disgraceful 
that the blanks in Eli's preliminary draft had not been completed 
by now -- this was a job for the MFA. I complained about not yet 
having received the five volumes of documents promised at Geneva 
(these became ready today, but I said I could no longer make use 
of them here and requested them to be forwarded to Utrecht). Ditto re 
maps - I had no clear picture of what we are really talking. 

With regard to the Memorial, I suggested that Eli receive a 
proper briefing on the defence aspects if he has not already received 
same. We made arrangements for me to receive Elis draft as and 
when. wijile the Memorial should in my view concentrate on the 
facts, it should lay the basis for fuller legal argument in the 
CM and also anticipate what is known of the other side's possible 
arguments. There was no question of State succession here if thetase 
is properly presented. S. intimated that he thought my real work 
would come with the CM, but I tried to explain that the M had to be 
written with the CM in mind. I also explained that in my view it 
was essential for us to see the whole frontier and that this ought to 
be the first item on the agenda for the meeting of 23 March. 

We also talked about the question of expenses and other outaoingy 
and I stressed that the whole problem arose from the outrageous sums 


being paid to the Israeli arbitrator without the usual arrangements 


| 


_ 





- % - 
a There was 1ittlé comment on this in the debate at the end of the first’ 
part ofthe ninth session, For the delegation of Chile, the Convention should 


inter into force when it had been ratified by a "reasonable" number of States, and 





its entry into force should not be contingent on the establishment of the 

Council. ‘That delegation was opposed to the provisional application of rules and 
regulations drawn up by the Preparatory Commission prior to the entry into force of 
the Qonvention; the Gommission's powers should be confined to ensuring that the 
Authority could commence activities and had draft reconmendations on activities in 
the International Area, and those recommendations should not be used as a means of 
obviating the existing moratorium (126th meeting, para. 77 ). Guatemala simply 
announced that it had reservations regarding the provisions on entry into force 
(128th mecting, para. |3/ + Senegal welconed the satisfactory outcome of the 
negotiations on paragraphs 1 and 2. It proposed new Wading for parograph 3, as 
follows: "The first Council shall be constituted in accordance with article 161. 
If the munborpf ratifications does not permit the first Council to be constituted 
in accordance with article 161, appropriate action shall be taken in order to 


of that article." The representative recalled that the 





achieve the purpos 


in 





second sentence of paragraph 3 could give rise to a number of difficul tii 





atification, and for constitutional reasons his delegation could 


tb, 
not accept it (128tt-meeting, para. //L ). The representative of Sri Lanka 


believed that greater attention must be paid to the links between the negotiations 
on the final clauses (mainly entry into force and amendment), the Preparatory 
Commission and the institutional aspects of the work of the First Committee. 

Those links concerned such essential aspects as the financing of the Authority and 
the Enterprise, the operation of the system of exploration and exploitation as a 
whole and the composition of the Council, and he reserved his position until 


later (126th meeting, para. /72-). The United Kingdom did not believe (iat the 
the 


ee should ontorfinto force until a balanced Council, reflecting, interests 
- 


os 





clearly identified in the discussions on its composition, could be constituted from 


the parties to the Convention (127th meeting, para. “/ ). 


a a _ 











“A rootnote went on to tase at Gries tes cient 





6. GLE/PC/11, reproduced in R, Platztder (ed.), Dokumente ~ - ~ New Yorker 





Session 1980, II, 530, 533. 














being made for her to return these sums to Memisrael and receive 
instead the usual Israeli per diem. The Treaunty's illingness 
only to pay Israeli per diem, and other expenses against receipts, 
was unacceptable to the extent thet it failed to take into account 
"invisible" outgoings such as, in my case, my office expenses and 
related matters. This issue was left open. 

I expressed general dissatisfaction with the designation of 
the so-called "Group of Professors” of which I myself, and 
one other person, are not professors, and one Professor is not 
an attorney. 

The conversation was firm and frank. I don't know if my 
general criticism of the bad handling of the matter over the years 
by Mishpat made any impression, although S made notes all. the time. 

* * * 

At about 2000 hrs I called S to state that after reading 
the ICJ's communiqué 86/18 on the Burkina Faso/Mali case, I 
thought that it might have considerable relevance for us in the 
preparation of the Memorial, and I recommended asking Sufat to 
obtain a mimeographed copy of the judgment from the Deputy 
Registrar, as I doubted if the printed version of the judgment 
would be available for several weeks, S's reply was that the 


communiqué was "interesting" (I interjected that all the ICJ's 







judgments are "interesting"), but as he did not know anything about 
Sufot's relations with the Court, he did not feel like making that 


kind of approach. I explained thaT ALL |= Embassies in The Hague 


he. Totetlons with thevcourt ang Phat-éhgus ancuia woud Akeblen. 


AL_ 
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of the Convention (134th meeting, paras ). The United Kingdom found 

the vording proposed for article 303 acceptable, on the assumption that the 
Convention was adopted by consensus (137th meeting, para. ). Uruguay 
could accept article 303, provided that s drafting amendment was made deleting 
the unnecessary reference to exceptions: in any case the results achieved 

in the area of reservations were for the moment provisional (140th meeting, 
paras ). Venezuela contiaued to hold the view that reservations should 


‘which concerned the vital interests of the 





be permitted in all are 
States parties. 

8. ‘This debate notwithstanding, whieh indicated the persistence of 

wide divergences of views, the provisions contained in FC/21/Rev.1/Add.1 a8 
articles 303 and 304 vere incorporated, as articles 309 and 310, in the 
Draft Convention on the Lax of the Sea (Informal Text), The Prosident of the 
Conference, in parngraph 10 of his explanatory memorandum added to that 


document, reiterated that the footnotes had been appended to the text 





provisions were incorporated, 





"to reflect the understanding on which tho’ 
Ii, Het Ayrmm 


% Afterexaminatton-bythe-Srafting-Comnittee at ite-intersessional 
mecting (January-February-t98t}y the question came before the tenth session 


of the Conferences 


[To be completed. ] 
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Tot Ry »Sabell 


Frontier Arbitration 


As you knows tha Compromis is itself in implementa- 
tion of the Peace Treaty, out of which the dispute 


However, we were once involved in a case of this 
namely the German Secular erty case 


ter, 
(1962) XVI RIAA 1. Suggest to look at the plead- 
ings in that case, to see if the issue was raised.» 





Incldentalgy, I do not possess a set of those plead= 
ings (two rounds on each side), and if @ spare set 
exists in Mishpat, I would be grateful if could 
receive oe (after my return from Utrecht), 
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To: R. Sabell 
Fronté@r Arbitration 


Herewith my projected movements until the meeting 
scheduled for 23 March: 


S/1 to 27/2 = Utrecht (30/1 to 4/2 in Geneva, 
dotel L'Arbaléte). 


27/2 - NYC, Hotel Bedford (212) 697-4800. 





2/3 to 13/3 - Center for Gceans Law and Policys 
University of Virginia Law School, (804) 924- 
7441. Hotel not yet known. 


My stay in Virginia may be prolonged a @ouple of days or so 
dayS 68 so, but I expear to be home by 18/3, 


Esther will be returning home by 8 March and 
will know exactly my whereabouts and movements, 
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Forties, over the Geneva 


Fe ets Convention shell not alter the rights and obligations of States Parties 
viich arise from other epreenonto compati this Convention an¢ which do not 
affect the enjoynent 


1 by other £ eir 3: he performonce of 
theiz obligations under this Convention 















3, Two or more States Parties to th 
modifying or suspending ite prov: 
then, provided that such azrceney 
Convention derogation from vhic 
the object and purpose of the Con: 
shall not affect the applic: 
and that the provisions 
States Parties of + 
Converition. 


is Convention may conclude agreenenta 
sions, applicable solely to the relations betucen 
8 do not to those provisions of this 

is incompatinle with the effective execution of 
jention and provided further that such agreements 


Th aero eeke Principles embodied in thie Convention 
of ouch egreenents do not affect tho enjoyment xy other 


etx rights or the performance of their obligations under this 
































4. States Parties intending to conclude any 
congencre 2 shall notizy other States Parties througl depositary of thie 
fanvention of their intention to conclude the agreccme ond of the modification to 
th@SConvention for vhich it provide 








Teement referred to in 









5. This article shall not 
or preserved by 





intorna 





other articles of this 





6. The States Par to this Conven 
to the basic principle relating to th 


connie, Bi 
article 136 and that they shali not be part, 








Commentary 


1 As indicated in the General Observations (section 6) the question of the 


relation of the 1958 Conventions to other treaties was one of the few final 


claus 





proposed directly by two of the Main Committees of UNCLOS I. Article 25 
of the Convention on the Territorial Sea and Contiguous Zone and article 30 of 
the Convention on the High Seas, couched in identical terms, provides 


i he 
The provisions of this Convention shall not affect conventions or other 


ternational agreements already in force, as between States ies to them, 

i ag) in force, as b n St Parti er 

int 

hat. taxt 2 

‘That was first proposed by the Drafting Committee on the report of the Second 

ommittee was later ferred w ct e Conventi ‘ted’ on 
tee and was later transfe1 ithout discussion to the Convention drafte 

c 


34 does not appear to have been the subject of 





the report of the First Committee. 


2 
any important interpretations, 





* For footnotes on this Commentary, see pp. 113-118 below. 
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21 December 1986 


Dear E1lir 


This is simply to let you know that I have at last received 
from Walden the first draft you prepared for the memorial, but 
so far I have not been able to see any of the basic documentation 
which we were told in Geneva was available, I am tryinc to hurry 
them up on this, since if I don't get it this week {'11 not be 
able to look at it until the middle of March, so tied up am I 
in Utrecht, 


I have quite a numbr of observations to make to you only on your 
draft, I don't want to make them in a wrowded football match, and 
I think a couple of hours in 2 quiet session should do it, Weshall 
e Be leaving here, first for Tel viv (a Bat Mitzva) and then for 
Holland, around midday on 1 January, I believe that we would have 
about 36 hours of overlap after your arrival on the 4 9th, and I 
am keeping time free for you, Please call me as soon as you can, 


There is one point I would like you to think about before we meet. 
You start the Memorial with Sadat, I'm wondering whether we 
shouldn't really start it with Allenby's campaign in 1917, in a very 
short paragraph going in one sweep from 1917 through 1948’to 1956, 
1967 and 1979, bringing in the Mandate, UNSCOP, the Armistice 
Agreements and the rest, Otherwise I feel that the kind of thesis 
we worked out in Geneva might be a bit up in the air, The frontier 
between Baypt and Palestine is mentioned specifically in the 
Armistice Agreement, but I have not yet been able to check any 
earlier documents, and if I am not mistaken, its delimitation was 
in issue long before the Beace Treaty. I have an open mind on 
the subject, but we will have to think about it, 

; 


We tried to get in touch with your mother at the Plaza, but so 
e far without success, If you speak to her, please ask her to 
call us, 


Best wishes, 








Dean Christensen 
2/4/85 
Page 4 


and Use--An Ancient Distinction Too Oft Forgot." I was 
accommodated in Pisa under the cultural Exchange Agreement 
between Syracuse and Pisa Universities, and would like to 
express my appreciation of Professor and Mrs. Natalino 
Ronzitti's generous hospitality to both Sheila and myself 
during our stay in Pisa. 


In addition to my giving my lecture on "Title and Use" 
at Pisa, Professor Ronzitti and I also planned the next 
International Law Symposium, following on from our 
International Law Symposium in Lubin House last October. We 
intend that this second conference should be on "The Laws of 
War at Sea" and that it should be held in the later Summer or 
early Fall of 1986. I anticipate making a major presentation 
on legal problems of guerilla warfare at sea and piracy. 


Professor Ronzitti and colleagues of his (teachers at 
other Italian universities in the field of international law) 
have expressed very pressing wishes that I return to Italy and 
lecture at about six law schools this coming May (1985). I 
have had to ask that these interesting and exciting plans be 
deferred until 1986, because I am determined to finish the MS 
of my book on State Responsibility by the end of this Summer 
(1985) and send it to Martinus Nijhoff for publication. The 
contract has been signed and awaits performance. 


Sheila and I spent Saturday and Sunday in Rome, 
sightseeing. We left the Eternal City on Monday morning by 
plane for New York City and thence to Syracuse. Owing to 
delays largely due to weather we arrived home very late on 
Monday night. 


Iv: Conclusion 


In the three weeks plus a day that Sheila and I were 
away a great deal was accomplished. Among European scholars 
writing, especially as an invited guest author, for the 
Netherlands Year Book of International Law is considered an 
honor. Also the German Year Book of International Law is a 
very prestigious publication these days once more. 
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Tor R. Sabell 
From: Shabtai Rosenne 
Ret Taba 


4 December 1986 


I spent yesterday afternoon in the Peace Palace in The Hague, 
mostly working in the Library in connection with the above. 
However: 





1, The full Iran/U.S, Claims Tribuna 






break. 
expr that we had agreed to Lagergren as President 
of the Tribunal. Responding to his questioning I intimated that 
I did not know how he came to be chosen, 








Another U: ae x of the tribunal, H, Rolt 
known for years) told me that Lagergren is tl 
that at the zoened opening of the arbitration next week, each side 
will be represented by 15 people. Again in response to question: 
eee from Aldrich, I replied that I understood that the political 
is of two Ministri for Foreign Affairs would be present 
re Geneva next week, but more than that I did not know. 














The Claims Tribunal is very well informed about the arbitration, 
and they are expecting a full report from Lagergren when he 
comes to The Hague after (eneva. I have arranged to be informed 
of his reactions, if necessary. 








2. T also called on the Registrar of the ICJ (whose resignation, 
effective 31 Qecember 1986)) was annow: 
his question why the parties had not wan! 
dispute to a Chamber of the Court (a question which nonplu! 
for a moment), I replied that the partiés would be requesting 
the Arbitral Tribunal to undertake something which the Court, 














ked my in 
(Poux and Noble) to keep this infor: 
arbitral agreement is published. 





Prankly, I saPaséded that the Court should be showing this 
interest in the affair, but I did not see that any useful perpose 
woul e served by giving them a polemical answer. 
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Telecall from Ora 1015/01/12/86 

1, It is proposed to give all Professors a round sum of $5000.00 
plus eshel. I objected that this would be subject to income 

tax, and anyhow this question of expenses was not really one 

for discussion on the phone. I stated that I was not worried 
about myself at the moment. She said they were aware of the 
income tax problem, and strictly speaking should deduct income 
tax at source as employer. I reacted this this too was not good 
enough. Eshel was not subject to income tax. Consu-Iting kesafim 
2. I drew attention to the recent article in the Revue Egyptienne 
de droit international. 

3. I withdrew my request for a copy of the Rushdi report, mine 
having been recovered. She replied that it is being translated 
into English, 

4, The visit to Taba is being planned, hopefully for 22 December. 








Telephone call from Walden 1050/27/11/86 


Requested views on Professor B. Dutoit, proposed by Lagergren 
as Registrar. 

Advised had been Registrar in La Bretagne case, and subject to 
check by Embassy in Berne, could see no objection. I had 
never heard of this man until I read the La Bretagne award, 


but he obviously a man of integrity and of experience. 








Sez G5) eC 
ohh 








3056/610427 


To: R. Sabell 
From: Shabtai Rosenne 
Re: Taba delegation ~ expen: 








The fact that you have four, and possibly five, Counsel who 
are not in the service of the Government of Israel, and who, 
I presume, are not receiving any remuneration for their services, 
makes it necessary to pay more attention to the question of 






1 in this position should receive for 
the national members of the 
conditions. 





Tribunal, and on exactly the sa 


Counsel who are reeeiving remuneration can be paid expenses 
on the usual Government of Israel basis. 


ter of interest, when I did some work for the State 
€ficient, 
for 
me in Washington. In Holland, they paid plus 
the whole of the hotel bill at whatever rate they were able to 
negotiate with the hotel (rent), with no questionsaasked as to 
the Hotel (in fact we were nearly 411 in the quite expensive 
Kuurhaus in Scheveningen). Any balance was made up from 
remuneration, is reflected in ta: e caeeik But 
for those who bility of 
making up for insufficient per diem does not ates (the 

Israel is not alone in this). 























I think it is 
possible. It 
now or in the future should beco: 


jary to have this clarified as soon as 
be unfortunate if our substantive work 
clouded by this kind of 








issue. 








CONFIDENTIAL 





Tor R. Sabell MPA 


Prom: Shabtai Rosenne 


25 November 1986 


Purther to our telephone conversation of yesterday morning: 





re that the expr: ion "1 counsel" is used 
tional litigation, nor do I know what it is i: 
tative of the Government, 
ible for the whole thing 
flicting advice, 
to give him a 
isted by Counsel and 
the Compromis. 


T am not 
in inte 
to mean, There is only one repre 
and that is the Agent, who is r 
and may ultimately have to choose be 
t whomsoever he likes out of the t 
© oral opinion. The Agent is a 
ae provided for in article VII o: 





















The proper order of presentation of the delegation, after the 
Agent (and Deputy Agent), should be Counsel in strict alphabetical 
with appeopriate qualifications. Cf. p. 394 

ts of 1984, I do not like or accept the order 
mation of Malta). 







An alternative order would be order of seniorit: 
national law circles, but I think that would ¢ 
embarrasement. 








The team can only work properly and harmoniously if all are on a 
footing of equality ite members are free to expre 
e tt any of the four 

rs of whom are members of 
the Institute of International Law, p: bly to be joined by 
a fourth), regarding himself as “@eading" Counsel, with the 
implication, from the English bar, that the others are "juniors," 



















1i advoca 
both becom 








f the I li bar, 1 
that this qualification should be 
stated in the list of delegations. 


I 
they 





3056/610427 
To: R. Sabell MFA 


Shabtai Ros: 








T 





~ Procedure - Trib: 





24 November 1986 


I wish to refer to parts 
morning, and to Kornbluth's pa 
to the Presid: draft agenda of 21 October last, and submit 
some procedural comments: 








UNCITRAL Rules, They 
fore are 








1. IT recommend dropping all references to the 
4 for th 





i958 Model Rules 
too well received. e,¢. in UNCLOS III, a ee I am not 

tisfied that they would come within the scope of the 

pression “international practice" in Article VIII, pztigteph 

4, of the Conpromi lly wrong with the 

1CJ's 1978 Rule: 

(cf. Guinea/Gui 

















award of 17 July 1986, compromi article 5). 
is not too much difference between them both repre: 
tried international practice (I have not yet had a chance to study 
the Rano of Butch award on this point, but will do so before we 
or issue in light of the 
if the two parti 



















quickly reach agreement on 
basis, tant mieux. In 
vention should be excluded, 
(my research at Utrecht is on intervention, and I will bring 
my draft paper with me). 








‘y 
and certainly not as an interpretati: 
point of view of the pleadings. I don't think we sh 
time on this. What is wrong with “Arbitral Tr! 
by Agreement of 11 September 1986 between Egypt and Israel" and 
"The Taba case"? 





3. Order of stai in Adlabama Hall (not to constitute a 
precedent), flip a coin (that would be usual). 





4. Order of speaking at hearings - premature. 


5. Public or private by 
should be "private®j to 
guests, at the President's discretion. 












11 24 Novemb 1986 











a unanimous decision of the Tribunal. 


6. I recommend to follow the practice 
of th urt of Justice, i.e. to right and left 
of President in order of seniority, ditto for nationa’ 
(at each end). 






7. Declarations of witnésses and experts. Be guided by 
ICJ Rules, Article 64. This is not a point worth wasting 
time on, law of perjury will not apply. 








8, Transmittal through Missions at Geneva. Yes regards 
materials transmitted through Reg rar, but without prejudice 
to right of President to communicate directly with the parti: 
through their Embaesies at Stockholm, 











Records - Verbatim, This means hiring a court reporter 
What about records of the deliberations 
ions of the Tribunal? Also, what 
about ultin disposal of the Tribunal's archiv 
not know what the usual prqatice is, but I think it would be 
best to have them deposited either with the Government of 
Switeerland or with the Government of the Canton of Geneva. 









10, Staff, including le; 
and cost timates pri . timate 
prepared jointly by the two Miseiona in Gen: 
of local costs as regards staff and rel 
should submit his proposals regarding lagal assistants, 
ineluding names and curricula vitae, and we should be 


complaisant. 





1 assistants, President to propose, 
T 








nM. 
regarding double signature, of Pres 
Deputy Registrar, should one be appointed) reaso} 
MPA Administrative Branch should indicate any special requirements. 
I imagine the State Comptroller vould want to be satisfied with 
whatever arrangements ate made, and that the final accounts 

are properly audited, without examining them himself, 








nk account - not for Counsel, but President's suggestion 
ent and 1 














12 (a), Article VIII, paragraph 3(A). The only order to be 
made now by the Tribunal is to fix the time limiss for the 
Memorials and the Counte morials in accordance with the 
terms of the Compromis, r the remainder of the 
procedure. This follows hhe ICJ's practice, Care must be 

the dates thus fixed are not one of the Sabbaths or 
both for the parties and for the it of 



















'y P 
Hebrew calendar for the next two y 





12 (b), Article IX. 1 have the greatest difficulty in under~ 
standing the tii ent in this article, but whatever that is, 
‘ture to discu it with the Tribunal 
y the best time would be about a month 
after the excha: the memoria 
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To + ‘The Secretary of the Mission permanente d'Israfl 





From: 


Re + TAba Tribunal 


24 November 1986 


In connection with the forthcoming meeting of the Tsba Tribunal, 
T understand that you axe arranging accomodation for me at the 
Epsom hotel. 


T am acheduled to come to Geneva by KLM flight 319 on Friday, 

5 December, arriving before 10.00 a.m, However, if on acoount 
of bad weather there should be no flying on that day, I shall 
have to come by train, via Germany and Basle, Be that as it may, 
I whall be arriving in Geneva in the course of 5 December. Ple: 
advise the Hotel accordingly, I shall be leaving on Thursday 11 
December, in the evening. 











I have @ heavy schedule of work and people to meet on the 5th and 
6th, but should be free for the Taba business from the evening of 
the 6th onwards, 


Sincere 


3056/610427 
To: R. Walden, MPA 


Shabtai Rosenne 





Re: Taba -~ maps 


24 November 1986 


I notice that the maps which are included in the publication 
THE CAMP DAVID AGREEMENTS -- DOCUMENTS PERTAINING TO THE 
CONCLUSION OF PEACE, issued by the Information Bepattment 

of the Embassy of Israel in Washingt (undated) 1 contain 
ent “Boundary representation not nec rily authori~ 







What is the origin of that rubric? 


I would like to a very careful full size reproduction of 
the maps actually annexed to the Treaty of Peace. 





I would also like to see on the same scale, and on a larger 
the last issue of the r&levant section of the Palestine 
nee Survey of the Taba a 








I think tt would be useful to haye for the 
megting a decent scale map with the cordinate 29 
55° $5" 05" E marked on it. 





Can you please arrange to have thia material available in 
Geneva when we t there, 








Telecall from Sabell 0800/24/11/86. 


1. With reference to my letter of 17 October, E.L. has been 
appointed "Leading Counsel" without remuneration and would do 
the main pleading. I replied that I objected and hoped that 
no commitment had been made, and that we would have to discuss 
the matter later. 

2, With reference to Kornbluth's paper of 12 November, I 
suggested to drop all consideration of the UNCITRAL rules which 
are irrelevant, and to be cautious as to the ILC's Model Rules 
concerning which we had expressed serious reservations when they 
were discussed in the General Assembly in 1954 and 1957/8: If 
anything, we should fall back either on the ICJ Rules of Court 
or on the 1907 Convention. Left for further consideration. 

3. With regard to the meeting with the Tribunal, I suggested 
that the only thing required of the Tribunal at this stage 

was an order fixing the time limits for the gemorials and the 
cOunter-memorials, reserving the remainder of the procedure, 
following the ICJ's practice. There should be no commitment 

at this stage regarding further proceedings, and the compromis 
binds all. This is particularly important because of the 
conciliation interlude. 

4, Our team (Blum, Dinstein, Lauterpacht and myself) would 

have to hold a symposium on the Memorial. I suggested Memorial 
and Counter-memorial, in terms of litigation strategy, and not 
go boynd that at the present stage. 

5. An approach has been made in Paris to obtain the services 

of one of the civil lawyprs J, recommended. 

6. R.S. has been told that this is the most "neutral" tribunal 
that could be imagined. I replied that this is the first time 
I had heard that, and that only this week end in Brussels its 
negative aspects had been emphasized to me. 


7. El-Arabi apparently want{to propose some supplementary rules 
of procedure, and will let us know in advance. S. asked me to 
think if we would wish to propose any. 
8. I expressed my reservations at bringing the UN Mission in 
Gva into the picture too much, and suggested that RS should 
arrange with El-Arabi that both of them should be in Gva to 
receive the writren pleadings as and vehi. To be considered. 
Sh.R. 











3056/610427 
To: 
From: 
Re: Taba -- visit 


23 November 1986 





part in this visic. 


My schedule in Israel is now getting heavily booked. So far 
I have kept that date free. 





I hope that it will be possible to fix something in the near 
future, and at the lates when we meet in Geneva. 





y 


el 
; [oar pi M. 


of /s z= as 1986 


Professor Ruth Lapidoth ' 


(curriculum vitae) 


Professor Ruth Lapidoth (nee Eschelbacher) was born in 
Germany in 1930 and immigrated to Palestine in 1938, She is 


married and the mother of two children, 


She studied law at the Hebrew University, and did her post- 
graduate studies in Paris (Ph.D. and Diploma of the Institut 


des Hautes Etudes Internationales). 


Since 1956 she has been teaching at the Hebrew University 
(since 1980 as full professor), in the field of 
international law, the law of the sea, and the Arab-Israel 


conflict. 


In addition, she has taught and done research at various 
dnstitutions abroad: the University of Paris (1971), the 
Woodrow Wilson Center in Washington D.C, (1973-1974), New 
York University School of Law (1976-77), the Center for the 
study of Marine Policy at the University of Delaware (1976~ 


71), the University of Geneva (1977), the Bellagio Study and 





Conference Center (1978), the Law Center of the Unviersity 
of Southern California (1982-83), Tulane University School 
of Law (1986). During 1984-1986 she was chairman of the 

Editorial Board of the Israel Law Review, and in 1985 was 
appointed Chairman.of the Israel Unviersities Study Group 


for Middle Eastern Affairs. 


In addition to her academic career, she has been active in 


the diplomatic field: she was a ber of the Delgation of 





Israel to the United Nations (1976) as well as to the 
Human{tarian Law Conference (1977) and to the Red Cross 
Conference (1981). She has participated in part of the 
Treaty between Egypt and Israel 





negotiations for the P 
(1979), and was the Legal Adviser to the Ministry of Foreign 
Affaire of Israel (1979-1981). In 1986 she was appointed to 


be a member of the arbitration pane] to solve the Taba 


dispute. 


3056/610427 


To: R, Sabell 


From: Shabtai Rosenne 


17 November 1986 
Taba - delegation - publicity 
I refer to my memorandum of 28 October. 
1, I read with considerable surprise and, quite frankly 


resentment, the notice in the Haaretz so-called weekly edition on 
e in Europe, dated 14 November, under the he diag that the 


















attorneys. ily relationship 
with two prominent public figure: lly the 

relationship is s said personages' wives being his 
cousins). There is a nasty implication in that report that Israel 


ia not capable of handling the arbitration with its own resources, 





a In my ore dum of 10 March 1985 to the then Director General 





leading Jewish faeeduviodal law practition 
the intricacies of international litigation, and this gent; 
name was amongst the eral I then put forward, But nothing about 
heading the team of counsel, In paragraph 2 of my memorandum of 7 

I drew a distinction between the team of Counsel and 
the Tribunal, Th two distinct matters, 



















pleading before any of the international courts or trib 
we have been involved (except possibly Soviet Counsel in Moscow 


in the Soyuzneftexport case). That was on the advice of a very 
expacienced former Sddge of the Permanent Court and of the present 
Court who was once advising us. 








e Sxaw? nama 
STATE OF ISRAEL 


ic Cc 
A). hepao’ 


fs AN LNW 2785 4 
Vere B2 ah) an aban 
+ Dd any me 





anoy_pin 339, jana 





lyhane PK Oynan ps - 

ith the compliments‘ eae 
uy) aN =pom) 
Yorn Nn 


Ministry of Foreign Affairs 


e@ DoPPS 


Yo Sole 


SIMPY _ ny? say 


3056/610427 


Tor R, Walden MFA 


From: Shabtai Rosenne 


17 November 1986 


Taba 







Further to my letter of 10 November: 


jon "recognized inter- 
terrritory 


In view of the importance of the expr 
national boundary between Egypt and 
lame 










its formal origin to Security Council ri 242 of 22 
November 1967, but it must have appeared in earlier 
in either or both of the General A, ly and the 5. 
and there may be some ateenpts at interpre 

That bei Ir 














. ation of reports 
tiato: xt, probably for the most part 
adors in 1967 in Washington and in New York. Particular 
attention should be paid to state 8 on the record by Israel, 
Egypt, USA, (KK, Prance and Sweden, and possibly De: the 
Scandi, Tepresentative th 














Toke tn, tieteley. 
0805] 13/4) 36 


Tle Crured 
O© [er ak 
fury 7've 
Wieck lula Nb 
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3056 / 610427 (Home) 


R. Sabell 





Shabtai Rosenne 


11 November 1986 


Taba 


Further to my letter to Walden of 5 November and my telephone 
conversation with Ora last night: 





1. I agree this time to stay at the Hotel Epsom, but when we meet 
we will have to ttle the question of my expen and the write- 
off of my so-cakled debt to the Ministry (which I continue to deny), 
about which I wrote you from New York during the summer. 








2, Should it become necessary for me to be present at meetin 
during the week commencing 15 December, this could be arranged. As 
I have written, I must return to Utrecht on the evening of the I|th 
owing to my ture commitment at The Hague on the 12th. I could 
return to Geneva during the I4th, after ing Esther off, and 
continue to Israel from Geneva. I have a special rate return ticket 
Amsterdam/Lod/Amsterdam, but if I have to make changes in my own 
itinerary, the extse expenses would have to be borne by the Ministry 
(att T sup: from Geneva to Lod). There is 

AG need to settte this Wafore ve 

















a 


3. TI am here seen ae ede documentation except for what I can 
« I asked Ora to rush me a 
on as soon as possible, 










4. All your envelopes should be addressed to me as above, but they 
can of course be sent through the Ei y at The Hague. TI receive 
regularly from New York thai If the erial ij 
properly addr: all they have to do is to put it in the post and 


I receive it the next day, Please have your Office observe this. 












5. There seems to be some confusion over my telephon: 393056 is 
my direct line at the University, and will be answered either by 
myself or my research assistant if he is he Otherwise it should 





be left unanswered. 610427 is my number at home. I leave about 
8.15 in the morning, and return by about 6 p.m. Israel is one hour 
\d of Holland. 








Rhem Oc, 


rg3efofu| se 
a 


jp Ofte, MA 


(M/A C Veale Afy 


hile 


se 


SS 
Rijksuniversiteit Utrecht 





Volkenrechtelijk instituut 
Institute of Public International Law of the University of Utrecht 
Institut de Droit International Public de l'Université d'Utrecht 











anskerkhof 3 
3512 BK Utrecht 
Telefon 030-399111__Doorkiesnummer 39 3056/610427 (home) 
To: Ralph Walden, MFA Jerusalem 
From: Shabtai Rosenne | 
Datum 10 November 1986 
Uw kenmerk 
‘Ons kenmerk 
‘Onderwerp Taba 


Your letter of 30 October is a useful clarification. At this 
stage I set forth the various problems and issues in the form of 
eo theses. All of these require working out in detail by jurists, 

historians, surveyors and other competent professional people, so 
as to enable us to form a coherent litigation strategy and be in a 
position to foresee and forestall the other side. My points are 
not necessarily in logical order, but as they have occurred to me, 
and I am writing in the absence of complete documentation, having 
only the text of the Peace Treaty of 1979 as published in XVIII 
ILM 362 (1979) and the incomplete text of the compromis which you 
sent me in your letter of 12 September last. 
1. Today the ICJ and all international arbitrations (including the 
quasi-international arbitrations) base their approach to all 
problems of treaty interpretation on articles 31 to 33 of the 
Vienna Convention on the Law of Treaties of 1969. Israel voted in 

| favour of that Convention as a whole in the 36th plenary meeting of 
the Vienna Conference, when Egypt (United Arab Republic) abstained, 
The Convention entered into force on 27 January 1980. Israel has 
not signed it, but Egypt acceded to it on I! February 1982 with a 
reservation to Part V not relevant here. The Convention is being 

e applied without objection and without difficulty, and without 

reference to whether it is in force for the parties concerned. But in 
our pleadings, a formal statement should be included to the effect that 
we have not signed the Convention but recognize articles 31 to 33 as 
a widely accepted codification of customary international law. In 
this connection: 


. in the TLC in 1964 and 1966, the official written observations of 
the Government of Israel in 1966, and the positions of the Israeli 
and Egyptian delegations in the Conference. Note also Yasseen's 
lectures in 151 Recueil des Cours (he was chairman of the drafting 
committee). 


— (2) Check Lagergren's attitude e.g. in BP case, Rann of 
Kutch and in the Iran/US Claims Tribunal. I have the Commentary of 
the Swedish delegation to which he refers on p. 333 of the BP Award, 
but it should not be necessary to refer to it in relation to these 
articles. 





(1) Examine the p§sitions of Rosenne, El-Erian and Yasseen 


(3) Postulate our interpretation(s) in the Memorial in terms of 


oan 
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article 31, paragraph and where relevant join issue using article 
32 in the Counter-Memorial, 





2. The compromis does not stand on its own, but is itself subject 
to and in implementation of the Peace Treaty, The dispute is and 
must be correctly depicted as a dispute arising out of the applica- 
tion or interpretation of the Peace Treaty which could not be 

settled by negotiation, in the terms of article VII of the Peace 
Treaty. It is that dispute which must be fully described and 
analysed. The dispute arises out of the application or interpretation 
of the phrases "the international boundary"of Palestine’ and "the 
recognized international boundary between Egypt and the former 
mandated territory of Palestine" as used in articles I and II of the 
Peace Treaty (why this inconsistent language?), It is in that 
context that the whole of the compromis, including its article It, 

is to be placeds The dispute ts not one over the interpretation of 
the question in the compromis, and the question of the power of the 
arbitral tribunal to reframé a question put to it in the compromis 
istorts the dispute. The issue of the power of the International 
Court of Justice to reframe a question put to it for an advisory 
opinion, with which the note attached to your letter of 30 September 
deals, is quite outside the scope of our matter, and reliance on 

that notion could be counter-productive. The question of the 
function of an arbitral tribunal operating under a compromis itself 
subordinate to a primary treaty has recently been discussed in the 
case of La Bretagne (Canada/France, award of 17 July 1986, Paul de 
Visscher, Pharand and Quéneudec, French text in 90 RGDIP 713 (1986), 
English text obtainable from Ambassador Philippe Kirsch, Ministry 

for Foreign Affairs, Ottawa). T recommend a more thorough study 

of arbitral case-law on that particular topic. If article II of the 
compromis requires any interpretation, the problem is to establish 
the common intention of the parties to the Peace treaty, out of the 
application of which the Taba dispute has arisen, Put on that basis, 
there should be no real difficulty in pleading the case as we wish. 
However, I do not think, as presently advised, that the Memorial should 
go too far in presenting legal arguments. It should concentrate on 
the factual elements, possibly in considerable detail, and postulate 
the legal conclusion, ‘The issues can only be properly joined in 

the Counter-Memorials (this is the weakness and disadvantage of 
simultaneous pleading in the written procedure), 











3, The problem of "Location." Does this problem really arise in 
the form in which you have put it? Is it necessary in the Memorial 
stage to present it in that form? Here is a preliminary check-list 
of relevant items: 


(1) Dictionary meaning in (i) OED and (ii) the big Webster 
(Vienna Convention, article 31). 


(2) Legal meaning in British and in American law, including 
statutory and case-law. Check through Lexis and other computerized 
data bases in USA and UK. 


4. History of "location" of Taba: 


(1) 1906 and before. 

(2) Developments in Statistical Yearbooks of Egypt. 

(3) Boundary of OETA (1917 to 1920). 

(4) Boundary of Palestine on establishment of civil regime and 
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since (there was a provision in the Mandate prohibiting alienation 
of the mandated territory). 


(5) Territory of Egypt on entry into the League of Nations (1936) 
(6) Territorial scope of Anglo-Egyptian Treaty of 1936, On 
this I recommend a check of Hansard and the PRO in London. 
(7) Boundary of Palestine Command (GHQ Jerusalem, subordinate 
in World War II to GHQ Cairo). 
(8) Boundary of Palestine in UN (1947-1949), 
(9) Significance of GAA (I suspect it is more advantageous to 
us than to the other party). 

(10) Delimitation in EIMAC, Why? When? What results? What 
about Jordan MAG? What about Umm Resh Resh dispute in EIMAC and 
Security Council in 1950? 

(11) Delimitation under the Peace Treaty. 


5, Regarding official documents: 


(1) Is there any significance in Egypt No. 2 (1906) Cd. 3006? 

(2) Ts there any significance in the Rushdi report? 

(3) Do the two together support a contention that the 1906 
agreement was a colonialist/imperialist imposed settlement on the 
"Sick Man of Europe"? Would such a contention be of any value 
(perhaps this is an idea to throw out in the oral rejoinder). 

(4) Is there any relevance in Rushdi's views on the relation of 
Taba to the defence of Aqaba (and a fortiori of Eilat), and is 
there any relevance in British views as to the significance of Taba 
for the maintenance of freedom of navigation in the Gulf of Aqaba ~ 
a matter also dealt with in the Peace Treaty? 

(5) Is there any significance in the Wade report? 

(6) The issues of the Statistical Yearbook of Egypt should 
be examined from the initiation of this publication onwards, and 
the relevant changes{in presentation noted and analysed. What is | 
the significance of the co-ordinates of Taba as 29" 29' 12" N, 35 
55' 05" £ in earlier issues, and their later replacement by less 
definite indications? Do those co-ordinates fit in with the Wade 
report and other contemporary official documentation? Obtain a 
copy of the Journal officiel of Egypt of 10 November 1906 in all its 
published languages. Is it possible to check the Egyptian and the 
Turkish press of that period? Was there any discussion of the 1906 
agreement in the Turkish parliament? Or in informed Zionist circles? 


6. Examine documents Nos. 6 and 7 in Royaume d'Egypte, Ministére 
des Affaires Etrangéres No, 1-1926, La frontiére occidentale 


de 1'Egypte (Cairo 1926), 


7. Examine description of boundary of Palestine in Lord Samuel's 
report of 1925, in HMG's annual reports to the Council of the League 
of Nations (1926 to 1938) and the Minutes of the PMC in examina~ 

tion thereof (there used to be a set in Naum NYC and I have repeatedly 
asked for it to be transferred to Mishpat). Examine also all evidence 
regarding boundaries given to the Peel and Wood ‘head Commissions 
(1936, 1938), the Anglo-American Committee (1946) and UNSCOP (1947) 
(don't forget that the Chairman of UNSCOP was also a Swedish judge). 





8. What is the significance of the letter of the Ché€f Secretary to 
the Commissioner of Lands and Surveys of 16 January 1936 and the 
Commissioner's reply of 11 February 1936, especially paragraph 2 
regarding the tracings and the absence of first order triangulation 
between Egypt and Palestine? Does that problem still exist, in 
which case what map is the Tribunal to use? I suspect that this 
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correspondence was connected either with Egypt's admission into the 
League of Nations or with the negotiation of the Anglo-Egyptian 
Treaty, or with both, and T suggest a close search of the 
documentation in London, 


9. Is it possible to examine any German (or Ottoman) military maps 
used in World War I? And what about British military maps of 
both Wotld Wars? 


10, Examine "neutral" guidebooks of the period, and since, especially 
Baedecker, Hachette, Nagel, Guide Bleue, etc. 


11, What is the significance of UN document A/AC,21/W:4 of 

10 January 1948? Was there any follow up? Can we examine the 

UN archives of the period (perhaps Sir Brian Urquhart, now in the 
Ford Foundation in New York, could assist, although this would imply 
giving notice to the other side, not in itself a matter of great 
consequence as it must be anticipated that they are making similar 
enquiries). 


12. The text of the 1906 agreement was written in Turkish. The 
Arabic and English versions are apparently "true" (whatever that 
may mean) but not "official (authentic ?). Earl of Cromer to Sir 
Edward Grey, 2 November 1906, Inclosure No. 2, Captain Owen to 
Governor General (of what?) Sir R, Wingate, at 42, Are the three 
language versions concordant as far as concerns the issue addressed 


in the compromis? 


13, Note the reference to Boutros Ghali Pasha in Earl of Cromer to 
Sir Edward Grey, 21 May 1906, at 5. I wonder what the family 


archives contain? 
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9 November 1996 


Dear Shabtai, 
e Robbie has passa? to me your letter of 27 Octcber. 


‘he infomation it omtains is extremely useful in helping us to 
formulate our stratezies. If I do not coment specifically on any of your 
renexks or queries, it is because it would be simpler and more helaful to 
you to alain all these mtbers personally in Geneva. 


The Geneva meting itself is intend to be (1) a fool opening 
ani (2) to Gebemine sigplenentary procedural omtters. Iagerymn fas 
presented a very inocuus agenda, which shows that he eses it in the sae 
Ligit. At the sxe tim, we are preariny for the ewnbulity tht the 

may raise various other issues. 


With best wishes, 


as Wal 





3056/610427 (home) e 
f 


MPA, Jerusalem 








Tot Ralph Wald 
From: Shabtai Rosenne 
Ret Taba 





5 November 1986 


Further to our telephone conversation this morning: 


ting of \* 





® I would have no difficulty in attending the 
the Tribunal on 8 December, but I would have to leave 


I have almajor lecture in \ 





Geneva at the latest on the llth 


x Institute in The Hague on the 12th, and we are 





the Ai 


coming home on the 14th. I would not be able to attend a meeting 


in Geneva after the ath. i: 


In Geneva I like to stay in the Hotel L'Arbsl@te, and I hope 


that this could be arranged. 


Best wishes, 


P.8. Ae I told you, owing to the win 





= schedules now in 
force, I would have to leave here some time on Friday, 5 
December, That would give us time for relaxed conversations 


before the Tribunal meeting. 
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30 October 1986 


Dear Shabtai, 


e I am sorry about the delay in replying to your letters, owing to my 
having been avay same of the tine. 


I'd Like to answer the points you raise. 


1. In the question, the "deliberate abiguity" I refer to in my letter 
relatad to the words "decide the lotion" which can man either 
“decide vhere the pillars were” or "decide where to put then!’ For a 


a In adtition, of course, we shall prepare an account of the work of the 

Joint Gamission whieh in 1961-2 dorercated the boucary on” the basis 
Gf the Peace Treaty, so as to establish that they ware trying to do far 
more than marely look for existing pillars. (this is relevant because 
the arbitration arises, via Ar€VII of the Peace Treaty, fron the 
failure of the Joint Gamission to omplete the work assigned to it) 


T have, in the meantime, had some preliminary work on the issue done by 
Dr. Mala Tabori, whom I believe you knoy. I an enclosing her draft 
(with ber penuission) and would very much apareciate your coments cn 
it. It is of course, abstract, and can't as it stands be included in a 
written pleading, bit is, I think, at any rate a useful basis. (I an 
inclined to agree that in any case this material does not belany in the 
ae 





* Be ANGoNe Nap BW 72 % opw 





International courts and tribunals on various 
occasions have deemed it appropriate to restate and 


reinterpret the request put before them, 


rez 
WHO Opinion 

For exanple, in, the Interpretation of the Agreement 
of 25 March 1951 between thé WHO and Eaypt, Advisory 


Opinion, the International Court of Justice did not 


.Festrict its consideration to the specific principal 





question submitted to it.. Rather, it posed and answered 
‘a different question. As explained by the Court 


a rule of international. law? whether customary or 
conventional, does not operate in a vacuum; it 
operates in relation to facts and in the context of 
a wider framework of legal rules of which it forms 
only a part. Accordingly, if a question ... is to 
receive a pertinent and effectual reply, the Court 
Must first ascertain the meaning and full ‘e 
Amplications of the question in the light-of the 
actual framework of fact and law in which it falls 
; for consideration. Otherwise its reply to the 
oe. question may be incomplete and, in consequence, 
ineffectual and even misleading as to the pertinent 
legal rules actually governing the matter under 
consideration.... [{1980] I.C.J. Reports 73, at 76.) 








* ‘The. Court concluded that a narrow focus on the questions 
“presented could lead to misunderstanding and confusion. 


CIb: 





+ 89.] The Court’ therefore began its consideration 





of the’ question before it by setting out "the pertinent 
elenents of fact and of law" hich, in its view, 
constituted the context in which the meaning and 
“implications of the question had to be ascertained. 
Rather than ‘confining itself to the narrow question, the 
Court examined the origins and historical development of 


the establishment of ‘the WHO Regional Office in 


Alexandria (Ibid., paras. 11-27] and discussed the 


bres Fy oka < 
a2 : a : ' 








circumstances leading to the submission of ‘the questions 


on which the Advisory Opinion had been requested. 


[Ibid., paras. 28-33.] 


sles 


In this vein, the Government of Egypt in its written 


‘statement in this case argued that sudden withdrawal of 


the WHO Regional Office fron } Alexandria would | go against 








_the spirit and very essence ‘of the "good-faith" legal 





regime that had been consolidated between the parties and 





constituted the "legal environnent” for the 
interpretation of the provision’ in question. [1.C.g. 

" Pleadings, Interpretation of the Agreenént of 25 March 
1951 between the WHO and Eaybt, p. 156, at 165, para. 


26.) “Likewise, the representative of the Government of 


the United States in his Dral Statement pointed out that 


“while” phe questions before the Court may appear to be = 
“narrow in scope, “{aletually they raise legal issues of 


230.) 





profound importance". [Ibid 
Looking beyond the question put before the Court and 
the, specific provision of the 1951 Agreement referred to 


therein, Egypt argued that the transfer of the WHO 





Regional Office to another location “touche 2 1'essence 
time et 2 1a raison d'@tre de l'accord et constitue une 
Geasusidtion aetebiee-ct an cate qu'il le prive d'objet." 
{exposé Oral du représentant du Gouvernement’ Egyptien, 


ibid., 263, at 271.) 








Indeed, only after the rcs, "examined the factual “and 





legal context" in which the question came before it did 
the Court proceed to consider its full meaning and 


* > implications. 





| 
! 
| 


———— eee 


The Court referred to "differing views" concerning 
the applicability of the provisions in the question 
before it to the problem at hand. It concluded that the 
emphasis in the questions put to it "distorts in some 
measure the general legal framework in which the true 


legal issues before the Court have to be resolved.” 





([1980] I.c.3. Reoorts 92.) Accordingly, the Court 

discarded the questions fe sas requested to-answer and 

‘saw fit to reformulate them in order to deal with "the 

true legal question under consideration” in terms of "the 

legal pridciples and rules appligable". [rbid., 88.) 
Rather than confining itself to the specific 


provision of the specific treaty mentioned in the 


"; question before it, the Court accepted that there were 


-~differing views concerning their relevance. Accordingly 
it considered its task "to determine the specific legal 
implications of the mutual obligations" and "the basis of 
the legal relations ... under general international law" 
andi indies: Whe applicable agreements in force. [Ibid., p. 
95, para? 38.) ? 


In the WHO case, as in previous cases where the 





International Court undertook the rewriting of the 
question put to it, the purpose was to enable it to give 
a helpful opinion in resolving the problem. [Christine 


Gray, "The International Court's Advisory Opinion on the 


WHO-Egypt Agreement of SIs 32 Int'l & Comp. b.Q. 534, 
at 538, 540 (1983).] 





In fact, when the World Health Assembly considered 


the Icy Advisory Opinion in 1981, Egypt claimed that the 





opinion supported her own constantly held view: the IcJ 
had rejected the WHO's absolute right to select its 
seats, there were limits to its right and the WHO was 
bound by contractual legal obligations and general 
principles of international law. [Ibid., 541; FIND 
EGYPTIAN STATEMENT BEFORE 34th WHA/1981.] 


The Court's decision to reformulate the WHO 
questions was not unprecedented. The Court ‘on various 
occasions has restated the submissions presented to it in 


different terms. Other instances where the Icz 





ascertaindd “what are the legal questions really in issue 


in questions formulated in a request" include- 


Admissibility of Hearings of Petitioners by the Committee 


ion South test Africa, Advisory Opinion [[1956] I.C.J. 
> - 





-yReports 26, 37.] and Certain Expenses of the United 





@ Nations (Article 17, paragraph 2, of the Charter 


Advisory Opinion. [([1962] I Revorts, 151, 156-58.) 





. Expenses Case 





In the Expenses case, the Court boldly opted for 





freedom to take into consideration all available relevant 


materials. It was unwilling to accept restrictions on 


the scope of its examination, stating that "if the Court 


finds such consideration appropriate, ... [it] must have 





full liberty to consider all relevant data available to 








it in forming an opinion on a question posed to it.. 
(MAYBE THIS SENTENCE SHOULD BE SAVED FOR THE 
MORIAL, IF EGYPT ARGUES THA? SOME OF THE 





COUNTER-! 
- ‘MATERIAL PRESENTED BY ISRAEL IS OUTSIDE THE SCOPE OF THE 





{ 
! 
| 





TRIBUNAL's CONSIDERATION. Ibid., 157. “See Michla 


Separate Opinion in the South West Africa 


Opinion, 





Ronerance, The Advisory Function of the International 


Sis Advisory Function of the International 





Court in the League and U.N. Eras 326 (1973). SKIP REF.] 


Judge Morelli made the same point: 


the question which is the subject of the request for 
opinion is one thing: another are the various 
questions which the Court must necessarily consider 
and dispose of in the reasons for the Opinion in 
order to be able to arrive at an answer to the 
question submitted to it. 

. It is exclusively for the Court to decide, in the 
Process of its reasoning, what are the questions 
which have to be solved in order to answer the 
question submitted to it. [[1962] I.C.J. Revorts 
217.1 ‘ 


Whereas the request confined itself to feferring to 
i . 
Article 17(2) of the uN Charter, the Court was unable to 
restrict its examination to that part of the Article and 
he 


1 . 
looked atjArticle as a whole. 





South-west Africa - 


.AS pointed out by Sir Hersch Lauterpacht in his 





\: The. previous practice of the Court supplies 
authority. for the proposition that the Court enjoys - 
considerable latitude in construing the question put 
to it or in formulating its answer in sucha manner 
as to make its advisory function effective and 
useful. : x z 

~ s++However, the absence of the requisite degree 
Of precision or elaboration in the wording of the 
request does not absolve the Court of the duty to 
give an effective and accurate answer in conformity 
with the true purpose of its advisory function. For 
these reasons ... the Opinion of the Court ... ought 
to been given in relation to both the specific 

- situation. underlying the request...-and-to the-* = 
Powers of the Committee.... An answer which 
concentrates on only one of these two aspects may 
well be such as ... to ignore the true issue before 
the Court.... [[1956] I.C.J. Revorts 35, at 37, 38.] 














| 


ee 


te a 





“ 6 ' 
wy Western Sahara 

Aor In the estern Sahara case, the ICJ met objections 

“x to its giving the Advisory Opinion by stating, in effect 

2 that, whatever the questions it had been asked, its 


answers, to be comprehensive, would have to take into 
account the princisles of decolonization. 


This matter is not directly the subject of the 
questions put to the Court, but it is raised as a 
basis for an objection to the Court's replying to 
the request. In any event, the applicable 

~' “principles of decolonization call for examination by 
the Court, in-that they are an essential part of the 

~ framework of the questions contained in the request. 

The reference in those questions to a historical 
period cannot be understood to fetter or hamper the 
Court in the discharge of its judicial functions. 
{{1975] I.C.J. Reports 12, at 30.) - - 


Moreover, “in light of Spain's argument that the questions 

posed dn. the Generel. Assembly's request for an advisory 

‘opinion should not be answered at all, the Court felt 
"justifies in examining the object of those questions, 


-;"the determination of which requires the Court to 


‘consider, not only the whole text of [the] resolution 





—BUE Gis6 the GeneEal backgrothd and the circumstances 
e | Which led to its adoption." {Ibid.] ‘The two questions 
: put'to the Court, in its view "must be considered in the 
whole contéxt of the decolonization process." [Ibid., p. 
36.] The Court refused to accept a narrow and limiting 
view since "[sJuch an interpretation would unduly 
restrict the scope of the question". [Ibid., p. 41.] 
Refusing to be narrowly bound to the questions 
asked, the Court reframed one of the question before it 
essentially in the manner earlier proposed by Spain, and 
addressed itself to a question of its'own design, the 


answer to which would take into account the purpose for 


which the Court's opinion was sought. [Ibid., p. 68. See 


























7 


Thomas M. Franck, "The Stealing of the Sahara," 70 AJIL 


694, at 709-710 (1976).] 


Pers - 

Likéwise, the Pers “found it necessary in some cases 
first to ascertain what were the legal questions really 
in issue in the questions posed in the request". The 
Court félt free in some cases to amplify the scope of the 
‘question covered by the Fequest or to formulate the 

_ question itself. [E.g., a eee Opinion, 
(1923] P.c.2.J., Ser. B, No. 8, gt 50-51; Interpretation 


of the Graco-Turkish Agreement of 1 December 1925, [1928] 


P.C.I.J., Sar. B, No. 16, at 5-16; cited in WHO Advisory 





:Qpinion, at 88-39.) Other examples of enlargement of the 


-~basis. of the International Court’s pronouncements are 





cited by Sir Hersch Lauterpacht, [in The Develooment of 





International Law by the International Court 205-206 





(1958); also [1956] I.C.J. Revorts 35, at 37.), and by 





Ibrahim F. I. Shihata. [in The Power of the International 








Court to ‘Determine its own Jurisdiction 268-69 (1965).] 


Jaworzina 


For example, in the Jaworzina Case (1923), the Court 





amplified the question submitted to it. Although the 
-Fequest for an Advisory Opinion in that case seemed to be 
confined to the frontier region of Spisz, the Court 
decided that it must express an opinion on the other 
parts of the frontier, “in so far as the delimitation of 


the frontier in those regions and in the territory of 








Spisz may be interdependent." [[1923] P.c.I.g., Ser. B, 
No. 8, at 50.1. 
Danzig and the Ino 

Another example of the Court's reinterpretation of a 


request is the Danzig and the I.L.0. Case (1930). The 


Court restated the question ‘of whether the Free City 


? could become a’member of the organization "to include the 


question whether the Free City, if admitted, could 


participate in the activities of the Labour organization 
and sulfa. the duties incunbent upon its Yenbers." 
(11930) P.c.3.3., Ser. B, No. 187 at 9.] 
Greco-Turkish Agreenent * 

In the Interoretation of the Greco-Turkish 





‘Agreenent, the Court held that since the request for its 
Opinion did not state exactly the question upon which the 


‘Opinion was sought, "it is essential that it should 


determine what this question ae and formulate an exack 


pe eese of it". (USE THIS ont IF WE ARGUE THAT THE 


PRESENT QUESTION IS INEMACT.. [1928] P.C.I.J., Ser. B, 
ae 
No. 16, at 14.) 


Factory at Chorzow 





In its interpretative Judgiient in the case of the 


Factory at Chorzow, the PCIJ did not hesitate to state 


‘that "for the purpose of the interpretation of a 


judgment, it cannot be bound by formulae chosen by the 
Parties osCaae oy but must be able fe take an unhanpered 
decision." 1119271 P.C.I.J., Ser. a No. 13, at 15-16.] 


As pointed out by Shihata, the Court was able to take 


~ such an “unhanpered“decision" only after it had itself 


aay ee 5 : 9 : 


a 














reformulated the "submissions" of the applicant 


Government. [Shihata, supra » at 267.)- --- - os 


The Court has repeatedly expresina the opinion that 
it had jurisdiction to interpret treaty provisions other 
than those which the clause conferring jurisdiction 
authorised it to interpret, ‘provided this was necessary 


for the fulfilment of its task. [H, Lauterpacht, supra , 


at 206 &/or references in n. 20.) As statéd by Sir 


Hersch Lauterpacht, 


In the field of the contentious procedure the 
Previous jurisprudence of the Court.:. contains 
authority for the propositign that the Court, for 
the purpose of the interpretation of its 
Judgments... does not consider itself as-bound 
‘simply to reply "yes" or "no" to the propositions 
formulated by the parties and that "it cannot be 

. bound by formulae chosen by the Parties concerned, 
but must be able to take an unhampered decision". 
( DECIDE IF TO XEEP THE "¥=S OR NO" PHRASE. (19567 


“t'*. Z€.3s Resorts 37, citing Intersratation of (Sy. B, Noas) 


-Judgments os. 7 & 8, P.C.I.J. Judgment No. % at 
15, 16.1 : 

The International Court has relied on the principle 
of effective interpretation (interpretation by necessary 
implication) in order to extend its jurisdiction to . 
certain areas, despite lack of proof that the parties 
specifically accepted the Court's power to adjudicate 
them, . [See Ibrahim F. I. Shihata, The Power of the 
International Court to Determine its Own Jurisdiction: 
Competence de la Comvetence 194-98 (1955).] For example, 
in the German Interests in Polish Uover Silesia Case, the 
PCId stated that "The interpretation of other 
international agreements is indisputably within the 


competence of the Court if such interpretation must be 








| 
| 


| 
| 














regarded as incidental to a decision on a point in regard 
to which it Shas jurisdiction.” (11928) P.C.I.J. Ser. Ay 
No. 6, at 18. Other examples of. this principle in 
Shihata, p. 195, n. 3.) 

The principle of effectiveness was more widely 


applied in the Chorzow Factory Case, where the PCIT 





understood its jurisdiction over disputes related to the 


"interpretation ox application" of a given convention to 





venable it to decree and assess reparation in respect of 





the breach of that conventida. The Court stated that 
“Reparations the indispensable conplenent of a failure 
to apply a. convention, and there"is no necessity for this 
to be stated in the Convention itself." [11927 


Seen, Ser. A, No. 9, At 21.) 





The IcJ in the Corfu Channel Case interpreted its- 





Tyurtsaiction to pronounce on whether Albania had any duty 
to pay comgensation as including the competence to assess 
the amount of compensation due. This was done in order to 
arrive at the final adjustment of the whole dispute and 


not to leaye open the possibility of a further dispute. 





[11949] 1.¢.3. Resorts 4, at 24-26.) 


Judge Sir Hersch Lauterpacht in his Separate Opinion 


in the Norweaian Loans Case stated as follows: 





In my opinion, a Party to proceedings before the 
Court is entitled to expect that its Judgment shall 
give as accurate a picture as possible of the basic 
aspects of the legal position adopted by that Party. 
Moreover, I believe that it is in accordance with 
the true function of the Court to give an answer to 
the two principal jurisdictional’ questions which 
have divided the Parties over a long period of 
years and which are of considerable interest for 
international law. There may be force and 





: n° ; 
| attraction in the view that among a nunber of 
possible solutions a court of law ought to select 
j that which is most simple, most concise and most 
j =..-.expeditious. However, in my opinion such 
} considerations are not, for this Court, the only 
1 legitimate factor in the situation. 

| (OPTIONAL) _ 

Accordingly, although I am of the opinion that 
| there is before the Court no valid Declaration of 
! 

{ 
i 
' 





> Acceptance [of jts compulsory jurisdiction on the 
part of France] by reference to which it can assume 
jurisdiction, I consider it my duty to state my 
opinion as to the principal Preliminary Objections 
of Norway. (Certain Norwegian Loans..., Judgment of 
e —~ “guky"sth, 1957, [1957] I.C.J. Resorts 34, at 36. 
; See also p. 43.) 


"In this passage, Judge Lauterpacht clearly affirmed his 
belief that a-tribunal such as the cy bas a du Y, both 





to the parties and in the genera? interpretation of the 
law, that may go considerably beyond giving a bare 
. *@ecision and may go beyond the issues the consideration 


“Of which will technically suffice to motivate that 








decision." ' (Fitzmaurice, 37 Brit. v.53. Int'l t. 1, 20 
a (7961). ; 





These and other exanples confirm the position that a 
tribunal’is not rigidly bound to give judgment by 
‘exclusive reference to the legal proposition as 
formulated by the parties. 











MORE NOTES 26/8/6 es 
After reviewing the cases where the int'l court 
Feformulated the question put to it, Michla Pomerance 
remarks: 

Mtn line with its tendency to view requests in the 


abstract, however, the ICJ has been far more restrained 


in going beyond the terms of the questions as drafted." 


Tthe Advisory Function of the International Court in the 
-Leaque and U.N. Eras 322 (1973).] 9 * ~~~ 


In evaluating: the statenents cited, Egypt may. argue, and 


the Tributal’ nay agree with this sstatenent by Ruth 





Lapidot ‘One may also adda that the statement was made 


by the Judge in a separate opinion, and it was not 


* | dnotuded in the opinion of the majority." ["The Right of 
. -Return", 16 Israel Yearbook on Hunan Rights (1986, 


forthcoming).] 


Keith lists reasons for the Court's reframing of the 


question, put before it [X.J. Keith, The Extent of the 





Advisory Jurisdiction of the roy 62 ££. (1971)]: 
“Abstractness or generality of the original question 
(most often); (pp. 63, 68, 69-70) 

-Ambigiity of original question; (p. 67) 

~Avoiding a completely useless answer and préferring to 
give a useful answer; (pp. 63-65, 66) 

-Narrowing the scope of the question; (>. 66)) 
-Original question itself is based on incorrect legal 


assumptions or that none of the answets suggested in the 


question (where the answers have been suggested) are 











16 =: 


legally adequate, or where the Court corrected a legally 
incorrect assumption in a question. (pp. 68, 69) 

ies aey implies that either an unqualified affirmative 
or negative answerust be given. (p. 69) (Perhaps this is 
analogous to our situation, where no compromise is 


permitted. ] 


“If the line of-argument presented above is extended, or 


if it fits into another part of the Memorial, the 


following statement may be useful: 


"Jurisdiction implies the right to decide what 


‘substantive law is applicable insa given case to which 


isdiction of 





the jurisdiction extends." [Case of the Ju: 


the Courts of Danzig, P.C.I.J. Ser. B., No. 15, March 3, 


#1928, .p. 4, at 26.] 
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Tot R, Sabell 
From: Sh. Rosenne 
Ret Taba ~ Pleadings 


29 October 1986 


Reading about the Alab. 
might consider prepareing a French version of wour written 
pleadings for the convenience of the French speaking members of the 
Tribunal -- including Bellet, Schindler, Sultan. See G, 
International 


in a very curious new book, we 

















Schwarzenberger, 


Court and Tribunala, IV, International Judicial Law 77, note 89 
(1986). 


We don't have to decide anything now, and Ruth will have to advise 
ved for the December 





us in due course. The question should be ri 





meeting. 
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To: R, Sabell 


From: Shabtai Rosenne 








28 October 1986 


Taba - publicity 


I notice from the International Herald Tribune and from other 
newspapers, that an ambassador in Switzerland (Geneva) is 
repeatddly putting out statements regarding the progress of the 
Taba arbitration. I think this should be stopped, and that all 
announcements relating to the arbitration should emanate from one 
single and controllable source -- the spokesman of the MFA. The 
fact that-the arbitration will take place in Geneva does not give 
any special position to either of those ambassadors (whose identity 
is not known to me). T think it important to establish this 

firmly before the meeting of the Tribunal on | December, and 

if necessary the matter should be regulated by a formal instruction 


from the Director General of the MFA. 
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To: 





Sabell CONFIDENTIAL 


From: Shabtai Rosenne 





Datum 
Uw kenmerk 
(Ons kenmerk 


27 October 1986 


Taba -- Composition of Tribunal 


1. I spent some six hours last week with my Source, who still 
cannot be divulged. T can say, however, that he is extremely 
familiar with the workings and the decisions of the Iran/US Claims 
Tribunal. He is acquainted with both Lagergren and Bellet, and 
has some idea of their thought processes. I could make notes for 
most of the meeting (devoted to Lagergren) but not towards the 

end (devoted mainly to Bellet), after we had repaired to a 
restaurant. The most important parts of the conversation about 
both, which I do not wish to commit to writing, should have been 
comunicated to you orally by my son Jonathan, who was in this part 
of the world later in the week. Although most of the conversation 
was about Lagergren, in some respects the Bellet aspect overlaps 
and much of it applies to Bellet, although probably in a less 
categorical way. The Source is convinced that Bellet ensured 
Lagergren's choice as President of the Tribunal, probably in retum 
for services rendered in the past. Bellet was an Iranian nominee 
in the Claims Tribunal, and is apparently today on the look out for 
profitable commercial arbitrations, especially those involving an 
Arab Government. He is said to have worked closely with Lagergren 
in the Claims Tribunal. The Source assumes that Bellet will be 
selected for the Chamber under article IX of the compromis, and thi 
Lagergren will be kept fully informed about the chamber's doings, 
while fully respecting article IX, paragraph 4. The Source also 
indicated that Lagergren is displeased by article IX, and considers 
that the President of the Tribunal should be chairman of the chamly 
He also thinks that there is an in-built antisemitic nuance in the 
Tribunal, the decision of which will be made by Lagergren and 
Bellet. 





2. The Source draws attention to Lagergren's principal decisions 
apart from Rann of Kutch, namely B.P. Exploration Company (Libya) 
Ltd. v. Government of Libya, 53 ILR 297 (1973, 1974) and the 

mass of decisions and opinions attributable to him in the Claims 
Tribunal published in the six volumes now available (I am expectin 
one or two more unpublished opinions momentarily). Bellet is not 
known for much, but his principal decision in the Claims Tribunal 
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in the so-called A2 cases, Bellet himself did not write the 
decision, but closely controlled it and for the most part it is 
based on his ideas. According to the Source, neither Lagergren 
nor Bellet is intellectually capable of writing a discursive 
judgment usual in international arbitrations and would need 
competent legal assistance, both to undertake any needed research 
and to prepare the draft decision or opinion. I did not enquire 
about the dogmatic-syllogistic style of judgment, but presumably 
both are capable of that. Neither has the ability or patience to 
undertake proper legal research arising out of a pleading, but 
can absorb what is given to them. 


3. lLagergren is endowed with what the Source termed a "towering 
ego." His overriding ambition is to win a Nobel Peace Prize, That 
ambition has been tarnished by a series of events, including what 
some would regard as a cowardly and uncollegial attitude in connec- 
tion with the "incident" of 3 September 1984, where he apparently 
put the existence of the Tribunal above the physical safety of 

the assaulted neutral Judge, also a Swede and a longtime friend, and 
was unwilling to call for Dutch professional assistance (on grounds 
of exterritoriality) until too late. His appointment as President 
of the Taba Tribunal with American approval is seen by him as 
complete exoneration for all his behaviour as President of the 
Claims Tribunal, including any "wheeling and dealing" he might 

have done in that Tribunal, and as endorsement of the manner in 
which he handled that incident and the Tribunal generally. Accord- 
ing to the Source, his resignation from the Tribunal had nothing to 
do with that incident but merely coincided in time with the settle- 
ment of the crisis arising out of the incident, but personally I am 
not convinced of this (and never have been). 1 expect to be meeting 
the current US Agent before the Tribunal during the week end, and 
if convenient will try and find out more. At all events, the 
Presidency of the Taba Tribunal has increased his ego, and he views 
it as an important step in the direction of Nobel. The Source 
regards Lagergren's instinct for self-preservation as equalling 
that of Mikoyan. He was badly miffed by his non-election to the 
Institute of International Law at Dijon in 1981 (I do not remember 
now if I voted for him), and here too the Presidency of Taba is 
seen as some compensation. But he is not satisfied that the 
composition of the Tribunal is commensurate with his own dignity 





4. One manifestation of Lagergren's determination to make his 
mark on international law -- personally I think he has done that, 
though in a negative, not in a positive sense -- is that he has 
an obsession about making new law and of departing from precedent 
however persuasive, even if this is not necessary for a given 
decision. This has recently been marked in an unpublished 
Iran/US decision, I believed named INA or something like that, which 
I expect to receive shortly. I explained to the Source that he 
has powerful backing in that approach in recent decisions of the 
International Court of Justice. However, given his own weak 
knowledge of general international law, I think that this can be 
quite dangerous. 





5. Apparently Abraham Sofaer was in Holland recently, and at a 
diplomatic reception attended by US Embassy personnel and by the US 
members of the Claims Tribunal amongst others, expressed surprise 
that Israel had agreed to Lagergren, when there was an excellent 
American on the short list to whom the Egyptians had agreed. The 
Source and I -- surmises that this was Jack Stevenson. I want 
to try and check further on this, unless you can confirm it. 
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6. As for Lagergren's legal mind, he is a stickler for detail 
and procedure, obstinate, but nevertheless open to careful 
persuasion (a task which will probably fall ultimately on our 

. national arbitrator), but otherwise confused. He will not accept 
a belated oral contention unless there is some basis for it in 
the written pleadings (I explained to the Source that this conforms 
to standard inter-State arbitral and litigation practice). He will 
interpret the compromis strictly, and the Source recommends that 
we establish our Tavexpretation of the compromis as a whole, and 
of specific words and phrases, notably "documents," "evidence," 
"written pleadings," "oral hearings" (incidentally, are any other 
kinds of hearings possible?) "visits" (I wrote an opinion on this 
for one of my clients a few years ago), "memorial," "counter~ 
memorial," "rejoinder" ete (note Lagergren's definitions on p. 307 
of the B.P, Award), Incidentally, I had presumed that where those 
terms are defined or described in the 1978 Rules of the International 
Court, e.g. Article 49, on which see my Procedure in the Inter~ 
national Court at 112, those definitions would apply to our compromis, 
but it seems that this point needs watching. In this connection I 
notice that the compromis, which states in article IT what the 
Tribunal is requested to decide and in the Annex what it is not to 
decide, nowhere states what law it is to apply. I presume that a 
decision ex aequo ac bono is excluded, as that normally requires 
a specific decision by the parties, But what about "equity int 
legem"? And is the whole of Article 38, paragraph 1, of the 

ute of the International Court of Justice applicable, on the 

s of the third paragraph of the Preamble? Lagergren will 

study the pleadings of both parties very carefully and try to 

match them up, with particular attention to contentions not reproducec 
in subsequent pleadings. His general attitude to written pleadings 

is fairly formalistic, but he likes "elegant" pleadings, that 

is elegant in language, elegant as to clarity of thought and elegant 

in presentation (this is one of the matters I want to talk to you 

| 

















about as soon as possible, as it has administrative and budgetary 
implications), Even if his knowledge of general international law 
is not profound, he has an extraordinary grasp of technicalities 
and of detail, Arthur Rovine, the first US Agent in the Claims 
Tribunal and now in private practice in Washington, could enlighten 
you further on this and on many other aspects. 








7. Lagergren regards the functions of Registrar as purely admin- 
istrative, with nothing to do with the legal aspects of the case 
However, the Source believes that both Lagergren and Bellet (nothing 

is known about Schindler) will need legal assistants in the 

American style. Article VI, paragraph 6,of the compromis opens the 

way to this, and the Source believes not only that no useful 

purpose would be served, but that it would actually be harmful, 
for us to be penny-pinching on this score. A favoured legal 

assistant by Lagergren is the Swedish attorney Dr. S. Gillis 

Wetter, co-author of the five~volume The International Legal 

Process (1979), The Source believes that one or two of the 

Tegal assistants of the staff of the Claims Tribunal, whose 

contracts expire in the near future, and who are used to working 

with both Lagergren and with Bellet, might also come into consider- 
ation. Two of these are Americans (one a Jew), and I remarked 

that perhaps it would not be a bad thing to have an American Jew and 

an American Arab among the research assistants. 





In this connection, I am surprised that there is no American 
on the Tribunal, especially after all their initiative in getting 
the arbitration established. Have they now washed their hands 


of it, at least in so far as concernes the result? Or was 
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Sofaer's alleged remark (para. 5 above) a manifestation of pique? 
Are there any political implications in the exclusion of an 
American from the Tribunal? 


Further in connection with legal assistance, the fact that 
English (American) is not the mother-tongue of any of the arbitra- 
tors, and presumably also not of the Registrar, may increase the 
need for a balanced set of English (American)-speaking legal staff 
for the Tribunal, In that context I have heard that Francis Wolf, 
who is about to retire from the IL0, has been considered for the 
post of Registray WES ected on account of his Jewish origin, Tt 
might not be a badHdea to look at another ex-IL0 official, 
Nicolas Valticos, Secretary-General of the Institute of Inter- 
national Law (living in Geneva), an experienced international 
civil servant of high quality, for the post. 


8. What is the purpose of the meeting called for by article VIII, 
paragraph 2, of the compromis? Is it solely for the Tribunal to 
fix its supplementary procedures under article VIII, paragraph 4 
(on which it will presumably consult with the parties, even if 

only unofficially or through the national arbitrators}, or is it a 
form of pre-trial conference such as is envisaged in Atticle 31 

of the 1978 Rules of the International Court, when foreseeable 
Procedural issues will be discussed between the parties and agreed 
arrangements made for dealing with them? Will it discuss the 
timing and the routeing of the visit to Taba (and perhaps elsewhere), 
assuming that such visit will take place? I think an inventory 
should be drawn up and tentative answers prepared, for all 
eventualities, In terms of litigation strategy, what is our 
thinking about a visit? 








9. It must be remembered that each national arbitrator is exactly 
what the compromis states -~ a national arbitrator, subject to 
directives from the appointing Government. I hope that this is 
understood, With this qualification, the national arbitrators 
have a major role to play. In due course there will be room to 
consider a carefully prepared and well-timed memorandum by her to 
the Tribunal (sc, the President) at an appropriate stage of its 
deliberations, 


10. The source was unable to tell me much about Schindler, but a 
Prominent professor of Paris has described him as an introvert, 
closed, secretfive, but "grundlich." The Source did not know what 
that word meant, and I explained that WPrundlichkeit" was udually 
translated as "thoroughness" in the Geran sense. The assessment of 
thatParis professor coincides with my own. I would add that his 
Grundlichkeit is sometimes mixed with wild fantasies, as his 
performance in the Institute of International Law a few years 

ago show: 














11, TI don't know what has been agreed regarding remuneration. In 

the Tribunal Lagergren (an ex-President of the Tribunal and Chairman o} 
its Chamber One) when he comes to The Hague for unfinished business, 
now receives $400.00 a day plus $300.00 expenses, the latter, in 

my opinion, quite exorbitant (he doesn't receive expenses for 

rocking chair money when he is reading the case at home). There are 
now plenty of apartment hotels in Geneva (I would always stay in one 
if I have to be there for any length of time) and I do not think that 
it is necessary to calculate the allowances on the basis of the 
Intercontinental or the Reserve, or meals at thePerle du Lac. As I 
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said to you on the phone, this is not a commercial arbitration 
the costs of which are tax-deductible. As it is, I have made a 
rough calculation that this arbitration is going to cost each 
Government at least half a million dollars, which neither can 
afford. 





12, What is the meaning of "the month preceding the counter- 
memorials" in article IX, paragraph 2? It is difficult to make 
sense of that provision, unless there is a misprint, which 
perhaps should be corrected formally. Should it not read “the 
month following the deposit of the counter-memorials"? 


13. I enquired about entertainment and hospitality. Lagergren 
quite correctly, will insist on equality between the parties. If 
the two agents agree, they can offer appropriate but identical 
hospitality to the Tribunal and to each other with his delegation ~~ 
lunch, dinner, or a reception. The two invitations should be 
received simultaneously, I recommend doing this, if only to 

keep the general atmosphere sweet. 





14, Finally, I repeat that since all the arbitrators are civil 
lawyers, they will have the civil law approach to the pleadings. 
This places much greater emphasis on the written pleadings than 
does the common law civil procedure, with the consequence that no 
argument of fact or of law can be brought in the oral pleadings 
unless the basis is already laid. Lagergren himself is unlikely to 
allow either party to be taken by surprise at a late stage of 

the case -- this is in accordance with the standards of the 
International Court of Justice and of international arbitration 
generally. This priority for the written pleadings find 
reflection in article VIII of the compromis, which allows a minimum 
of 300 days for the two rounds of written pleadings (I believe 
instinctively that we should aim for a rejoinder, as in simultaneous 
pleading the issues are not properly joined until the counter- 
memorials are exchanged, and written rebuttal would normally be 
needed), while hearings and visits are allocated 60 days, and 

a further 90 days is allowed for the award itself, 








+ + * + 


15. I wish to repeat that I cannot attempt to deal with Ralph 
letter of 12 September 1986 until I receive the information rdeusted 
through the Embassy at The Hague in a cable sent, I think, on” 

18 or 19 September. Can I have some reaction to that cable, 
especially now in the light of this and my earlier letters of 

7 and 8 October. 


Note for Jonathan, 23 October 1986 


Robbie Sabell - (02) 521576 (Office) or 241117 (home). 





If to Office, and Sabell engaged, transmit 





age to Ora, or to 


Ralph Walden, 





1, Have considerably more information for profiles and will send 
next week, In the meantime: 
2, President of Arbitration has said he thinks Israel Government not 


serious about it appointed "some unknown woman" as its arbitrator. 





I amttrying to put out that fire, but urgently need full biography 
and bibliography. 
3. It is possible that the Frenchmanés wife is a Jewess or of 


Jewish origin (the family comes from Brittay). This is worth 





enquiring quickly. 


4. I repeat my advice to have a French lawyer in our te 





5, Think meeting in Geneva on 1 December, before Tribunal meeting, 


ential. 





absolutely 
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Notes for a telephone conversation with R, Sabell following 
telephone conversation with the Deputy Registrar of the ICJ on 
14 October 1986 


For the emoluments of the International Court of Justice, see 
GA resolution 40/257 of 18 December 1985, Current emoluments 
are $82,000.00 plus interim cost of living allowance of $3,000.00. 


Ad hoc judge receives today for each day he exercises his functions 
the sum of $233.00, This today includes the basic honorarium, 
1/365th part of a Judge's honorarium, plus interim cost of living 
plus per diem. It is paid only while he is actually working, 
whether at The Hague or elsewhere. In our case, it would not 

cover the 150 days for the first pleadings, nor the 150 days for 
the second pleadings, The Court would allow between 40 to 60 

days for studying pleadings in each case, plus full payment 

for actual attendance at hearings, deliberations and other meetings 
of the Court. 


The Court would also pay travel expenses, first class, to seat 
for attendance at meetings. 


President's annual allowance is $15,000.00 , or 17,6%, 25% would 
be excessive. 


Vice-President while acting as president receives $94.00 per diem 
for a maximum of 100 days per annum ($9,400.00), Percentagewise 
this is almost double what the President gets, and we should 
ignore it. 


These salaries are paid on the basis that being a judge is a 
whole time operation, This is not the case here. 


Under Article 32, paragraph 8, of the Statute of the Court, 
the salaries, allowances and compensation are free of all 
taxation. The Court normally gives a certificate to the 

Judges ad hoc calling attention to this. Some countries honour 
it, other do not. In the Taba case, attention could be called 
to the diplomatic status of the arbitrators. The Registrara 
should be instructed to issue such certificates, and while 

the litigating Governments should be sure that Swizterland does 
not claim to tax the remuneration, it is not concerned with 
what happens elsewhere. 





I have not consluted the Iran/US Tribunal which is very secretive 
about this but I could find out in about a week's time. But it is 
not really analagous. 


In some of the recent cases involving poor African States, such as 
Guinea/Guinea-Bissau and now Gunea/Senegal, special arrangements 
have been made to keep the cost of the proceedings as low as 
possible. 1 understand from other sources that the Court has 

done this in the Burkina Faso/Mali case. While I do not think 

we could really plead this kind of poverty, the Egyptians might 
wish to. 
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To: R. Sabell CONFIDENTIAL 
From: Shabtai Rosenne 
Datum 8 October 1986 
Uw kenmerk 
(Ons kenmerk 
Onderwerp Taba Tribunal -- Composition 
@ T am taking advantage of hand to hand delivery to send you the 


following: 


1. There has been no secret over the composition of the Tribunal. 
Except for the President, it was well known at Heidelberg three 

weeks ago, and in response to many enquiries I simply replied that I 
could neither confirm or deny as I did not know whether the necessary 
consents had been given, I was called about Lagergren's appointment 
with some incredulity just before you called me the other day, and 
that probably explains my rather sharp reaction to your call, 





There are some people in this country, friends, who have worked 
with both L. and with Bellet, and I shall therefore convey what I havo 
so far picked up. The source cannot be revealed, I think it is 

| reliable, but there may be personal elements involved to have coloure. 
the source's judgment. Therefore, all that I write here should be 
checked independently. 


e 2,  Lagergeren. He has made his name as a commercial arbitrator 
especially in the so-called quasi-international ca of a 
foreign concern against a Government, usually the oil company 
cases against one of the Arab Governments. He was President of the 
Rann of Kutch arbitration, but I know very little about that. The 
Award was certainly an untidy mess, but perhaps that could not be 
helped in all the circumstances, When I get a chance I will take a 
look at that case, which has been published in full in the latest 
volume of the Reports of International Arbitral Awards. His greatest 
achievement is probably without doubt his organization of the Iran- 

a" US Claims Tribunal, and an article by him on that Tribunal has 
just been published in Realism in Law-Making, essays on international 
law in honour of Willen Riphagen (NIjhOfF, 1986) . 

I understand that basically he lacks imagination and is very 

dependent on his legal and administrative assistants, and that 
is one reason why so much care is going to be needed in choosing the 


Registrar and the other staff of the Tribunal, He is a stickler 
for procedure. 











It is likely that if he has his way, the opening meeting on 1 
December may be quite a formal affair, in public with speeches, 
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the press and goodness knows what. Personally, I don't think we 
need any of that, but I am not fully au courant with all the 
political nuances of this case. But you and your opposite number 
must be prepared. If there are to be speeches, an elegant page 
or two of sweet nothings (if possible agreed with the other side) 
would be useful. 


As you know, his wife's brother is Raoul Wallenberg (and in 
fact I got quite a mouthful from her in Heidelberg for not rememberir 
that), I believe that he is not amused by his wife's obsession with 
her brother's fate, and this may come to constitute for us a 
psychological obstacle. 


He spent most of World War II in Berlin, in one or other of 
his country's Missions in that City, doing what I do not know. 
True those Missions did perform some rescue work, but T would 
assume that Jews were excluded from that (I believe we had great 
hesitations about accepting Bernadotte in 1948 because of his part 
in Sweden's war-time activities, but perhaps that can be checked, 





I think that it is noteworthy that his candidature to the 
Institute of International was not accepted at Helsinki in 
1985, Volume II of the Helsinki Proceedings was published a 
few months ago but I do not have it to hand, TI do not remember 
how many votes he received, but his non-election, although i 
caused some surprise, is an indication of how his peers regard him, 
even making all allowances for the politicization in these elections 





3. _ Pierre Bellet. From being President of one of the French 
higher courts (Cour de Cassation 7?) Bellet became interested in 
commercial arbitration (which is a very paying proposition), 
especially if it had an international flavour, and he became 
connected with the Arbitration Court of the International Chamber of 
Commerce in Paris. His knowledge and experience of international lav 
is limited, and he too is quite dependent on assistants. His 
knowle@ge of English is limited, and an unpublished secret of the 
Iran-US*Claims Tribunal is that from time to time simultaneous 
interpretation into French had to be provided for him. As you 

are probably aware, he was Chairman of Chamber II, and I think 

it would be worth looking closely at its decisions, and any 
individual opinions he may have given. 








Bellet was an Iranian "neutral" nominee on the Claims Tribunal, 
and he is now widely regarded as being the Egyptian nominee on 
the Taba Tribunal. TI believe that he may be responsive to hints 
from the French Government, and if that can be confirmed, I might 
have certain ideas of what to do. In view of this, the Taba 
dossier should be completed by an examination of whether the French 
had or showed any interest in the tractations of 1906. The 
entente cordiale was already in existence, but Franco-British 
rivalry in the Middle East was not much less than British-German 
rivalry at that time. 








4, Since both these persons were connected at one time with the 
Iran-US Claims Tribunal, I could talk about both of them with my 
friends George Aldrich, the senior US member of that Tribunal, 

and Chris Pinto, the Registrar, but I need an ok before doing that. 
Further information could certainly be obtained from Arthur Rovine, 
the first US Agent there, and now, I believe, in private practice. 
That Trbunal once had a case with a nasty anti-semitic twist about 


it, and Rovine dealt with that very firmly. I am not sure whether 


= 
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pret case came before Lagergren or Bellet, probably the former 
At all events, the President's (or Chairman's) role in ic nes not 
very creditable. 


4. et am Sure that the Secretary of the Zergel Branch of the 
Taternational Chamber of Conmerce (I forget his name now) cccld 
sive you much information about Bellet, and possibly about Largergr. 
as well, 


5.__Dietrich Schindler, Frankly, this appointment has surprised m 
pore than any other, as when we talked about this in the susmes chi 
Twas still at Cambridge, I was quite emphatic in ny negative 
appraisal, both ersonam and as to his nationality. The reason 
that a few years-age te-The Institute of International Law, I think 
ae ceios; T completely "torpedoed" a very bad resolution which ke 
Proposed in what was an unpleasant session, and only with difficulty 
wee luppreuaded mot to take the unusual step of voting against the 
resolution as a whole on the final rol-call vote. I tad previously 
Pointed out to him all that was wrong with his text, bat he wae 
reeTemely obstinate. Tn addition, and for me this is a negative 
indication, he is a member of the International Committee cf ine Red 
frees, although I do not recollect having had anything te da vtech 
him in that connection. 











7p internationaliet circles, he is regarded as being the 
Israeli nominee on the Taba Tribunal. On Erev Yom Kippur I ask: 
Omnam ken? 


My relations with him have always been punctiliously correct 
but never cordial. 


I am not aware that he hag had any real experf¢nce in inter= 
national arbitration properly so-called. He i certainly one of 
fhe leading international lawyers of Switzerland, but 1 do not 
peeall ever encountering him in any of the Swiss delegations at 
international conferences. 


6:1, it looks to me that there is every likelihood that Sultan may 
weit become the dominant figure in the Tribunal, You know hie e4{11 
and Standing from the Ceneva Conference, A few years ago El-Erian 
Feeney thet hie book ts the standard book on international law in tk 
University of Cairo, and I recommend a close e¥amination of icy 


Best wishes, 








Sn EERE 


Rijksuniversiteit Utrecht 
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To: R. Sabell 
From: Shabtai Rosenne 
Datum 
Nae 7 October 1986 
Ons kenmerk 
Onderwerp 


e 


Taba 


Some brief jottings of matters which in my view cannot wait, 


1. T expect to come home on or about 14 December and return here 
on 4 January. T would like to take the opportunity of visiting 
Taba and having the site and the problems properly explained to me. 
Tf possible, I think Esther would also like to come, I would like 
to suggest fixing a date for that now, and T propose Monday, 22 
December. Presumably we would have to fly both ways, I would hope 
from Jerusalem. 


2, Ihave noted that all the arbitrators are of civil law formation, 
and I suspect that this is also true of the Egyptians themselves 

On the other hand, we are of common law formation, and I understand 
that the Egyptians have retained two eminent QCs from the English 
bar. In those circumstances I think we ought to have a man of 
civil law formation amongs our Counsel, and I can think of no one 
better that Prosper Weil. If he should tym it down, then I would 
look to David Ruzié. This is important for the actual presentation 
of different aspects from the point of view of procedure. I am not 
thinking at all about advocacy before the Tribunal itself, which is 
another matter altogether, 


3. In view of the composition of the Tribunal, and the adverse 
reports I have received about their judicial competence, I attach 
considerable importance to the person of the Registrar. TI note that 
by article V the Registrar is to be appointed "with the approval of 
the parties." By article VI the staff is appointed by the 

Tribunal "in consultation with the parties." Consideration should 
be given to a possible Deputy Registrar, to be appointed by the 
President with the approval of the parties, on the analogy of the 
Deputy-Registrar of the ICJ and Article 23 of the 1978 Rules. 








4. I believe that "supplementary procedures" within the meaning of 
Article VIII, paragraph 4, will be required and thought should be 
given to this. There are at least three possibilities: the Hague 
Convention No. I of 1907 (to which we are parties, I am not sure 
about Egypt), the ILC's Model Rules on Arbitral Procdure of 1958, 

and the Rules of Procedure of the International Court. There is 

also the possibility of the Rules of Procedure of the Rann of 

Kutch Tribunal, with which I am not familiar, but which would doubtles 


please the President. 
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5. I think that, if only for security reasons, it should be 
agreed now that the oral hearings should NOT be in public. A 
hint of this appears in article VIII, paragraph 3D. I would 
assume that the Egyptians would be more interested in this than 
we, but we would not like publicity to interfere with the 
detachment which should characterize the oral hearings. 


6, I thinkthe whole of the special agreement needs going through 
with a fine tooth comb, This applies as much to the preamble as 
to the operative paragraphs. Without implying any criticism, the 
document is confusing, and will no doubt be made more confused as 
the proceedings develop, and much is open to more than one inter- 
pretation. The text must be carefully examined in the light of 
articles 31 and 32 of the Vienna Convention on the Law of Treaties, 
and care must be taken to see if any Americanisms have crept in. 
My professional instincts cause me to be worried about so long a 
preamble, and it may contain hidden pitfalls. 


7, The agreement should be registered with the United Nations 
under Article 102 of the Charter. Article III, paragraph 4, may 
require an application to the United Nations (the frontiers were 
discussed by UNSCOP in 1947 and by the Palestine Commission in 1948), 
There may also be need to examine the League of Nations archives 

in Geneva, since Egypt's frontiers were discussed in connection 

with Egypt's admission to the League during the 1930s. 


8. 1 would like to receive as soon as possible a complete copy of 
the agreement with all its Annexes and attachments, including maps, 
as well as a copy of each instrument of ratification, 





9 I think it would be most advisable if we DID meet in Geneva on 

1 December, I could easily get there on the Saturday night motsaei 
Shabbat or early on Sunday morning, and return on the evening plane 
on the monday. If the weather was very bad I could come by train, no 
to miss my class at 3 p.m. on tuesday. If agreed, please let me 

know forthwith. Tt would be convenient, but not necessdy, to 
instruct the Embassy here to purchase for me a ticket, but certainly 
instruct the Mission in GVA to be in touch with me and take an 
appropriate hotel, 


10. I am assuming that you will be the Agent, a tough and sometimes 


lonely job. You can count on me to do my best to ease it for you. 
Best wishes, 


fs 
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To: R, Sabell 
From: Shabtai Rosenne 
Datum 2 October 1986 
Uw kenmerk. 
Ons kenmerk 


Onderwerp 


1. Through my own contacts I am making up my own profiles of the 

| various personalities concerned, This should not prevent you from 
doing the same. With regard to Schindler, note his report to 

the Institute of International Law a few years ago, and my part in 


the debate thereon, For the moment I cannot lay my hands on it, but 





T think it was either agodebe in 1977 or in 1979, 
2. As I stated, I would be happy to serve as Counsel in our team, 
3. Tf you want me to come to Geneva for the meeting on 1 December, 
please let me know in good time. I have class here at 3 p.m. on 2 


December, but perhaps IT could change it if IT knew early enough, i 





MEMORANDUM 


Tot R, Walden 


19 September 1986 


Ple: note the following: 





Your émportant letter to me had no security classification on it. nor 


in fact did it need one (le 





x of 12 September). However, the 





envelope was marked with no less than the followégg: shi". 
“Laniman blvad" and "Sodi be yoter" (I am sure that is against all rules 


ifications on mail). As a result, there 





and regulations about security cl 
would have been difficulties in getting the material to me, were it not for 
the fact that I was at the Ambassador's for lunch yesterday, and he mana; ed 


n to let him take the letter out of the 





"@ co persuade the 





euirty 





Embassy, on condition thst a certain part of it was returned. It is of 


course not possible to work that way. I regard our relationship technically 





as lawyer/client and all my papers are subject to lawyer-secrecy and 


privilege. I am making special arran 





ts to look after these Jand 


yy and you 





other) confidential papers that come ny d have no worry. 





Please therefore do not put any security classification on letters intended 


for Send them either addressed as above, or to my home (address with 





Machleket ha ovdim). Understand that for me to have to go to the Hague 
means half a day. 


Best wishes, 
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MINISTRY OF FOREIGN AFFAIRS @ pina Twn 
JERUSALEM (2 ak 5) mryyiae 


«abot 
Sat 1 


ma 


12.9.6 


Dear Stabtai, 


I hope you have settled down comfortably in Holland after your 
year in Gabridze. 


Rotinie has spoken to you in general tems about the pregaratio 
of the Memorial for the Take case, Since the, as you will have fear, Ee 
@ Garerunis has been signed, and, once it is ratified, time will begin to nn. 


= T an enclosing a copy of the Gompromis - which you will mts 
does not yet incluie the names of the neutral arbitrators, or the technical 
appendix, These will be inserted before ratification. 


As you will sea, the @estion is ambien, as the egressin 
“Gecide the location of the boundary pillars" can ean either establish 
where they (the original aes) were , or vnexe the ney os should be, 
Furthemore, the Duyptians scordd wat they regard as a sxcess in getting 
the question fomilated in tems of bomdary pillars, ani not in tems of 
the bowtary, as we had wanted. It my be that in fact we will be able to 
tum this too adventage, but at the sme tim, owing to (1) the 
deliberate anbiguity of the question & (2) the fact that we will certainly 
need to discuss the location of the bomtary as well as the locatim of 
bomchry pillars, (inspite of the way the aestio is formulated) we will 
read to be amred with a legal presentation of the power of a tribal to 
ceal broadly with the underlying discute between the parties, even if this 
e involves Gisrasaniing the precise foomilation of the question placed before 
it. 


Te is m this issue first ani foremst that we would very much 


I need hartily say that we very mxh amcreciate your willingess 
to assist us in the precaration of the plesiings. 


Please let me krow if there is any specific infommtio or 
material that you need. 


With best wishes, 


Yours sincerely, Lang ajy 


(lalph loot, 








Rijksuniversiteit Utrecht 
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CONFIDENTIAL 
Datum 
Uw kenmerk 
(Ons kenmerk 
Onderwerp 14 September 1986 
To: R. Sabell 
From: Shabtai Rosenne 





ment in English on Kol Israel at 1310 hours on 





L heard your ste 


Sunday, 14 September (Dutch summer time, 1110 hrs GMT/UTC). I 


did not have time to take it down or record it. We must assume 


that other interested parties did. 
Could you please therefore let me have either an accurate transcript 
or a tape-recording (standard cassette or micro-cassette) 


ao 
Ditto if you made Se parallel statement in Hebrew 


Best wishes. 
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THE ARTHUR GOODHART PROFESSOR IN LEGAL SCIENCE, UNIVERSITY OF CAMBRIDGE 


MAGDALENE COLLEGE 
RIDGE 
CB3 OAG 


TEL: (0223) 61543 
Extn 29 


As from Center for Oceans Lew & Policy 
University of Virginia 
Charlottesville, VA 22901 


15 June 1986 
Dear Mr. Shamir, 


Excuse me for writing in English, for technical reasons. 


I have been giving = lot of thought to the question of Taba, and I 
feel I should let you know that it is now my considered opinion that 


we should not continue with it. I cannot say whether we or they have 





the better case. That is irrelevant, for all litigation is » gamble, 
and international litigation the more 80. So my view is not based 
on any evaluation of the strength or weakness of either side's c 
but on something much ‘per. ‘Essentially 1 have two reasons? 














1. My strong impr: on is that the other side is not negotiating 
in good faith, will not conduct the litigation in good faith, and 
therefore cannot be trust 
they do not like. As I see it, the situation in the Arab world today 
ie that it predetermines the Egy ptiaghs position, so that they 
cannot go further in their relations with us than they are already 
I delieve that their insistence on Taba as the basis for en improve- 
ment ie nothing but an excuse, and that it suits some others to go 
along with them for the tine being. 








2. We have to consider the possibility that we will lose, or that a 
compromise will be made (with binding force). In either ent the 
effect would be to bring the frontier clozer to Elath. That hre to 
be weighed in the kight of the road which the Peace Tresty foresee 
This 
on our holding in the southern Negev (en old dream of our enemies). 
It igs no anewer to say that the Peace Treaty provides for demilitari- 
zation. What would happen if the Treaty were denounced (remember 


the Rhinelend in 197 
: Stiinta I prefer to keep this letter short. 


From Ko) Yiersel I learn that Sultan has been appointed Eryptinn 
rrottrator and that a Tribunal of five is being envissge’. If the 
arbitration is to continue, ve must have on it someone who cen match 
that wily and experienced Professor of Cairo. The only ‘neutral’ 
person I can think of ffor this ie Maxwell Cohen of Ottawa. I 
strongly urge you to look very closely into this. 














I am leaving Cambridge this week, and will be in Virignia from 
July 6 onvards (I have been invited to a closed lunch with some of 
the legel people of the Stete Dept. on the 8th). 


Best wishes, 


a to accept in good frith any decision which 





de me to think that the other side ie preparing for » squeeze 








TOP SECRET 


PLEASE DESTROY THIS AFTER YOU HAVE READ IT. 
I know you and others have had acrimonious talks with the third 
I wonder how many of their goyim are so insistent 
On my last visit to the States (in May) I heard b 


that he is more Papal than the Pope! 





esake? 





ma 
about him, 
In general, all our experience since 1948, with many different 
ountries, is thet foreign Jewish diplomats allow themaelves to 
that no non-Jew would dare take. 
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By JON KIMCHE 
Special to The Jerusalem Post 
LONDON, ~ The Egyptian claim to 
‘Taba is based on a falsified 1915 map, 
newly discovered reports und maps 

have established. 

During departmental house- 
cleaning at a secret Ministry of De- 
fence establishment near here, the 
original field reports and maps of the 
two surveys that form the basis of 
he Sinai Sur- 
es 








Egypt's Taba claim 
vey of 1910/12 and the South Pi 
tine Survey of 1913/14 ~ were fow 
60 years after being “'mislaid.”” 

From these two surveys, TLE 
Lawrence and 8.F. Newcombe pro: 
duced the map, published in 1915 by 
the War Offic hhas become the 




















central source ‘of evidence for the 
Egyptian claim with regard 
boundary at ‘Tal 





supersedi 








provided by the 
Boundary Commission of 1906. 
By comparing the original field 
drawings of the two surveys with the 
posedly based 
becomes evident that the 
drawn 1915 map 



















drawings and notes show that the 





Taha region was not surveyed by 
cither the Egyptian or the South 























n was allowed by the Turks 





SSS, —K————== 
Egypt's Taba claim based on forged British map of 1915 


although Taba was claimed to be 
Egyptian territory. 

‘These surveys wers 
carried out — by the Directorate of 
Military Operations at the British 
War Office in London, Newcombe, 
fan experienced geographer, intelli 
gence officer und Arabist, was in 
charge of both surveys, of the opera: 
tions in the field and of the subse- 
correcting and edit 
ps produced. 

These original maps, drawn with 
artistic care by the best Intelligence: 
scographers the British 

the signatures 

















th 















e, while 
vey, managed to get into Akaba and 
made a clandestine visit to the stand 
pposite Taba for only a few hours 
difficult conditions, He later 

wwping sketeh of the area 
tified as “Sketch 

very elementary 














ficantly, he made no attempt to show 
the position of the boundary between 
Egypt and Ottoman 








tive other than to prod 
nap of 
time Lawe- 










































fence came to draw up the final 1915 
map, however, the British were 
war with Turkey. The British ~ and 
the Egyptians ~ had no access to the 
Sinai Peninsula, as the Turks were i 
total occupation. 


When Lawrence drew up the 1915 

map, he had no survey, no original 
drawings of the Taba area and no 
indication of the position of the 
boundary to work from, 

Yet he managed to improve the 
British geographical position oppo 
site Taba by carrying out a signifi- 
cant alteration of the boundary at 
Taba, 

The completed 1915 map ~ drawn 
by Lawrence und edited by Newco 
= showed, for the first time, a boun 
lary post just where the British 
wanted it, and a new bourdary 
pluced in relation to Akaba ~ yea 
ust where the Beitish wanted it 

As it happened, this map beame 
‘established as the mother of allSinai 


mich ta 
‘with such ft 

pressive credentials that it yas neve 

‘questioned unti very recenily 
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‘Cost aletter with them, addressed 

in which he 
eertakes to resign in March, 


atly refised this demand, 
dress such a 

v0 a party official, but not to 
He arguel that to write to 

Y would be demeaning and 


1d not be Jegily binding in any 





gency head 
unveils plan 
tosave 80 
settlements 


Post Reporter 
TEL AVIV, ~ The head of the 
Jewish Agency's settlement depart 
iment last week said that with $100 
million, some 80 agricultural settle 
ments could be revitalized, adding 
that another 20 financially distressed 
settlements could not be si 

AL a press conference 
sim Zvili said that the settlements 
concerned were set up in the 1950s 
by immigeants with lite farming 
experience. They are now being 
strangled by high interest fates on 
large debts, 

If these 80 settlements had been 

a year ago, saving. 

them would haye cost half what it 
‘will cost today,” Zvili said. “If aid 
is delayed for another year, the cost 
will be twice as much again. 

Zsili said he discussed his propos 
al with Prime Min Fes Who 
“was sympathetic, but stressed that 
the government will not have money 
wailable for the next six months.” 

Peres told Zvili that he will do 
what he can to help the settlements 
when economic conditions improve, 
and that in the meantime he will try 
to steer some of the recently 


given financi 





Pity the poor tax man. Just doing his job, serving the 
public, The unloved tax man, beleaguered, berated ~ 
and beskewered. That's how it was in Tel Aviv 
recently, where a restaurateur took exception to the 
Vigour Of investigating collectors. He responded 
eloquently, launching a barrage of skewers at the 
fleeirig géntiemen 








Now, while the restaurateur is stewing in c 
charges of a-salt, the collectors who grilled him for 
his receipts are beefing up their efforts to get their 
just desserts. Like that other famous tex revolt, the 
Boston Tea Party, the ‘Tel Aviv Barbecue” might yet 
serve to convince the authorities to go a little easier 
on us here, deep in the heart of taxes. 








If you want to know all about the trials and 
tribulationns of every-day life in Israel, you've got to 
get the full story, every week. Order a subcription to 
THE JERUSALEM POST INTERNATIONAL 
EDITION, for yourself or a friend. 


To: The Jerusalem Post international Edition 
Subscriptions Department 
North America: 











THE ARTHUR GOODHART PROFESSOR IN LEGAL SCIENCE, UNIVERSITY OF CAMBRIDGE 


MAGDALENE COLLEGE 
CAMBRIDGE 
CB3 0AG 


TEL: (0223) 61543 
Extn 29 


New York, § December 1985 


Memorandum to R. Sabell, Legal Adviser, MPA Jerusalem 


| learnt In London that in the Deutscher Staatsarchiv in Potsdam, East Berlin, there are full 
arSchives of the German Foreign Office In the Kaiser period, and a whole series of files, 
properly bound, on the Red Sea, These files will probably contain material on the Taba 
business of 1906, 

Although this material is in the GDR, | was also given to understand that a qualified scholar 


(historian 2) would have access to it, If he went about It the right way. 


The above Is from a reliable Jewish source. 


SHABTAI ROSENNE Tris TRNAS 


Magdalene College 
Cambridge CB3 OAG 
England 


Memorandum tot 
Mr, R, ffabel1, “egal Adviser, MFA. 


Date: 3 September 1985 
Ref: Taba, 


In view of the statement in tonight's Maariv attributed to 

Mr, Riad, according to which the real Eayptian claim is to 
@ = Filat and not to faba (a matter which I have previously mentioned 

to Mishpat in light of the Rushdi report), I draw attention to 
the following ILC documents which exist in mimeographed form 
only, and are not reproduced in the appropriate volume of the 
Yearbook: 

A/CN 4/251 (1971) 

A/CN 4/255 (1972) 

A/CN,4/260 (1972) 

A/CN,4/261 plus Corr, 1 (1972), 


The first document was wrttten after very careful consideration 
at home, 
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MINISTRY OF FOREIGN AFFAIRS 
JERUSALEM 


DIRECTOR GENERAL 


Dear Shabtal, 





vinn viwp 
urywiae 


vy99n ynanA 
Jerusalem, 17 March 1985 


I thank you for your letter of 
March 10 on Taba, and I shall certainly 


consider your advice very seriously, We 


have already consulted some of the people 


mentioned in your letter, and in our own 


quiet way have prepared ourselves well 
for the legal battle that lies abead of us, 


I shall ask Mishpat to provide 
@ you with the translation you asked for, 


Dr. Shabtai Rosenne 
P.O, Box 3313 
Jerusalem 91033 


‘Yours ou Qote 
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10 March 1985 


SECRET 
Mr, David Kimche 
Director General RICTLY PERSONA 


Ministry for Foreign Affairs 


Taba 


1, I have deliberately kept aloof from these matters as it has been 

very informally hinted to me that the Government might wish to appoint 
me as xx an Israeli member of an arbitration tribunal or conciliation 
commission in certain circumstances, and that I should not do anything to 
disqualify myself, On the other hand, I have a very full dossier, some 
collected by myself (and made available to our people), and some supplied 
to me by our people, Missing from my material is German (Dié Grosse 
Weltpolitik) and Czarist Russian materials which I believe st and 
should be available, I am reasonably conversant with the sauce and 
in January 1964 wrote a brief opinion on the topic, ppparent: y for the 
Mixed Armistice Commission, 1 believe, however, that there may be 
unsuspected material in the Egyptian archives and possibly in Boutros 
Ghali's family archives, as I was once told that his grandfather was 
involved in these matters with Earl Cromer, 


2. I have the impression that our Minister of Energy may have been thorougt 
ly brainwashed and possibly even psychoanalysed by the Egyptians, At all 
events, in my view his public statements immediately after his return 

from Cairo a wekk ago were not those of a statesman who ought to be 
entrusted with delicate diplomatic missions, and hispublic statement 

last night about Taba was outrageous, If I were legal adviser of the 
Ministry today, my resignation and a demand for a Public apology would 

be in the Minister's hands by now, The Minister was far more circumspect 
and correct in his interview with Kol Israel yesterday morning, 





3, To the substance of the Minister of Energy's suggestion (he deserves 

a reprimand for hhe statement attributed to him that the Eqyptian's have 
the better je, if he really has said that) -- I do not think it 
necessary at thie stage to consult any outside body of experts in inter- 
national law (which could be quite an expensive matter), To the best 

of my knowledge ~- as said I have kept my distance but have been informally 
consulted in an abstract way from time to time -- the matter is up to 

now in safe and responsible hands, and the question is not really whether 
we or the Bgyptians have the better case (I think it could go either way) 
but whether and how we are going to apply article VII of the Peace Treaty, 
as Mr, Shamir pointed out yesterday, On the other hand, and leaving me 
out of it for the reasons stated, f do think that the NFA would be well 
advised to consult in some way or another with the leading professors of 
international law in this country, and without Publicity, as follows (in 
alphabetical order): Yehuda Blum, Yoram Dinstein, Ruth Lapidoth (and 
Possibly Benjamin Akzin and Nathan Feinberg), 


4, I also think it would be advisable to retain at least one, and possibly 
two, of our leading Jewish international law practitioners with experience 
in the intricacies of international litigation (here I see no real differ- 
ence between conciliation and arbitration), Again in alphabetical order 








Mr, David K: 10 198! 





I would suggest: Professor Maxwell Cohen of Ottawa, Mr, Eli Lauterpacht 
of Cambridge, Professor Oscar Schachter of Columbia and Professor 
Prosper Weil of Paris, 


5, The suggestion that President Reagan should be invited to act as 
arbitrator should be treated with the greatest caution, It means that 
he would, following precedents, appoint someone like the Chief Justice, 
and possibly one or two other Americans, If there is to be an arbitra~ 
tion it should, in my view, be "Zabla" with both an Egyptian and an 
Israeli sitting as full members of the arbitral tribunal, I even 

think that the arbitral tribunal should sit in some "neutral" place like 
Geneva, where so many of these arbitrations take place, I would see 

no objection to having an American President of the arbitration, 

or in asking President Reagan to appoint the President (after consultation 
with the Parties), I attach considerable importance to this aspect, 


6. Now to another matter related to Taba, A few years ago I managed 

to obtain a copy of the Rushdi report of 1326 A,H, (1910/11), and I 
strongly recommended that it be translated in full, I was recently told 
by Mishpat that it has been translated (I do not know into what language) , 
but when I asked for a copy of this translation was told that “higher 
authority" would have to be consulted, and I gather permission has been 
refused, This is plainly ridiculous, and I would ask you to be so good 
as to tell Mishpat to let me have a copy of this translation, 


I hope the foregoing is of assistance, 
Best wishes, 





